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FOREWORD 
 
 
We made it! We survived 2020. Our industry’s move into 2021 is a new year 
transition that is perhaps more anticipated than any other in history. 2020 was a year  
for the record books, though one that most of us would rather forget. It’s the year 
that saw negative oil prices, work from home, and a general collapse in industry 
activity. 
 
And yet, here we are. It’s 2021, and though perhaps a bit ragged and dazed from the 
past 12 months, we’re emerging into a new year with oil prices on the mend, activity 
levels stabilizing, and the faintest glint of optimism taking hold. Despite all of the 
chaos of 2020, there was no shortage of Texas oil and gas legal precedents 
established. Texas courts addressed a variety of energy issues, and we have pared 
these down to the most impactful, ‘in the dirt’ oil and gas cases decided in Texas 
over the last twelve months. 
 
At Massive Minerals Management, in everything we do, we believe in creating 
massive, outsized value for mineral owners and their trusted advisors. The way that 
we do this is by democratizing access to information and experts, such as this case 
law update. By leveling the playing field for mineral owners we ensure that every 
potential opportunity is optimized. 
 
We do this because mineral assets represent more than just a prospective income 
stream. They represent the opportunity to build a legacy. Let’s get busy building 
yours. 
 
Best, 
Ben 
 
 
 

  

Benjamin B. Holliday 
President, Massive Minerals 

 

A  4040 Broadway St, Suite 350, San Antonio Texas, 78209 
O   100210.469.3187 x
M  210.219.9612  E ben@massiveminerals.com  W  MassiveMinerals.com 
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DOUBLE FRACTIONS 
 
 
WTX Fund, LLC v. Brown, 595 S.W.3d 
285 (Tex. App.—El Paso 2020, pet. 
denied).  Double Fractions. 
 
 In WTX Fund, LLC v. Brown, the 
Eighth Court of Appeals held that the deed at 
issue included a reservation of a floating non-
participating royalty interest (“NPRI”) 
amounting to the entire royalty owned by 
grantors based on the language of the deed as 
a whole, focusing on the phrase “shall not 
affect” as evidencing a reservation and the 
term “benefits” being solely used as a catch-
all term for the economic benefits of mineral 
leases.1  This is yet another case analyzing the 
specific language in a deed to determine what 
interests were granted or reserved.  The case 
reinforces the recent trends by courts to take 
a holistic view to determine the intent of the 
parties and to apply the estate misconception 
theory and presumption of a 1/8 royalty to 
treat references to a “1/8 royalty” as simply 
meaning a floating royalty.  The Texas 
Supreme Court will not review this case. 
 
Key Takeaways 

1. This continuation of U.S. Shale2 and 
Hysaw3 dictates that Texas courts 
must take a holistic view of the intent 
of the parties when interpreting 
instruments as opposed to utilizing 
bright-line rules of instrument 
interpretation. 

2. When the reservation or grant in a 
vintage deed utilizes 1/8 as the size of 

 
1 WTX Fund, LLC v. Brown, 595 S.W.3d 285, 297-
303 (Tex. App.—El Paso 2020, pet. denied) (the Texas 
Supreme Court denied review of the petition on Aug. 
28, 2020). 
2 U.S. Shale Energy II, LLC v. Laborde Properties, 
L.P., 551 S.W.3d 148 (Tex. 2018). 

the royalty, it should be a red flag for 
title examiners.  

3. Courts continue to be open to 
utilizing the estate misconception 
theory when parties to “old” 
instruments utilize multiples of 1/8 as 
the size of the interest reserved.  
Proceed with caution and know that, 
ultimately, courts will attempt to 
divine the intent of the parties from a 
holistic view.  Here, the court 
determined that the grantors intended 
to keep all of the royalty while 
conveying away all other sticks in the 
mineral bundle. 

 
Origin of the Dispute 
 WTX Fund, LLC (“WTX”), was the 
successor in interest to the heirs of Hamilton 
S. Roach and his wife, Billie Roach, the 
grantors in the 1951 mineral deed (“1951 
Deed”) at issue.4  The 1951 Deed conveyed 
certain minerals out of Section 114, Block 2, 
in Reagan County, Texas, to J.F. Holt and his 
heirs and assigns (“Holt heirs”).5  These 
interests in Section 114 were subsequently 
leased by Pioneer Natural Resources, USA 
(“Pioneer”), where a dispute over the 
payment of royalties and amount of royalties 
owed arose between WTX and the Holt 
heirs.6  
 The dispute centered on the language 
found in the granting clause and subsequent 
clauses in the 1951 Deed describing the 
interests conveyed by the deed and the 

3 Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016). 
4 WTX, 595 S.W.3d at 289. 
5 Id. 
6 Id. at 290-91. 
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interests reserved by the grantors.  The court 
took a holistic approach to ascertain the intent 
of the parties by construing the deed as a 
whole.7  In doing so, it focused on the 
following clauses: 
 
The Granting Clause 
 The granting clause granted “all of 
grantors’ right, title, interest and estate in and 
to the leasing rights, bonuses and delay 
rentals in and to all the oil, gas and other 
minerals in and under the [described 
property].”8 
 
Intentions Clause, Part I 
 “It is intended by this conveyance to 
give to the grantee … the right to control and 
execute all oil and gas leases now on said 
property or which may be made thereon …” 
(“Part I”).9   
 
Intentions Clause, Part II 

“[G]rantee … is hereby given the 
right to collect any and all bonuses and 
benefits on any future oil and gas leases and 
any and all delay rentals on all oil and gas 
leases now upon said property or which may 
hereafter be made by grantee … thereon[.]” 
(“Part II”).10 
 
Intentions Clause, Part III 

“[I]t being intended hereby to convey 
to grantee … all of grantors’ right, title, 
interest and estate in and to the 7/8 leasing 
rights or working interest in the oil, gas and 
minerals in and under said land together with 
all bonuses, delay rentals, oil payments and 
all other rights and benefits … together with 

the right of ingress and egress … .” (“Part 
III”).11  
 
Shall Not Affect Clause 
 “[T]his conveyance shall not affect 
any interest which any grantors … have or 
may have in the future to the non-
participating 1/8th royalty in and under said 
land … and the grantors … shall have no 
right to any bonuses, delay rentals, oil 
payments or other benefits under any oil, gas 
and mineral leases which have been made or 
which may hereafter be made by grantee … 
upon said property.”12 
 
Meaning of the Granting Clause and 
Intentions Clause, Part I 
 The court held that the grantors 
effectively conveyed in the Granting Clause 
each of the attributes specifically listed, being 
the: 
 

1. Executive rights (termed leasing 
rights),  

2. Rights to bonuses; and  
3. Rights to delay rentals.13   

 
The subsequent Intentions Clause 

provided further explanation of the interests 
conveyed and reserved by the grantors.  Part 
I evidenced a conveyance of leasing rights, 
also known as executive rights, a fact 
undisputed by the parties.14  Parts II and III 
and the Shall Not Affect Clause were subject 
to a lengthier analysis by the court, as the use 
of the term “benefits” and the meaning of the 
phrase “shall not effect” were both hotly 
contested by WTX and the Holt heirs.15

 
7 Id. at 293-94. 
8 Id. at 294. 
9 Id. at 295. 
10 WTX, 595 S.W.3d at 295. 
11 Id. 296. 

12 Id. at 297-98. 
13 Id. at 294. 
14 Id. at 295. 
15 Id. at 297. 
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Meaning of “Benefits” in Parts II and III 
of the Intentions Clause 
 Both Parts II and III included the term 
“benefits” in the description of rights and 
interests conveyed.16  The Holt heirs argued 
that the word “benefits” should be construed 
as signifying the grantors’ conveyance of all 
rights to the mineral estate with no 
reservations.17   WTX argued that the term 
“benefits” as included in the context of the 
deed did not support a conveyance of the 
grantors’ royalty interest.18   

Construing the deed to give effect to 
all provisions, the court agreed with WTX’s 
contention that the deed’s use of the term 
“benefit” does not mean a conveyance of the 
royalty.19  In particular, the court said that the 
term “benefits” did not have a well-
understood meaning, but rather was being 
used throughout the deed as a catch-all 
description for a variety of economic gains 
derived from oil and gas leasing, and the 
“benefits” were separate from the NPRI 
interest that was expressly reserved or 
excepted by other language in the deed.20 
 
Meaning of the Shall Not Affect Clause 
 Not surprisingly, the parties further 
disagreed about meaning of the Shall Not 
Affect clause.  The Holt heirs argued that the 
clause was unclear and ineffective to serve as 
an NPRI reservation because the typical 
reservation language, such as “save and 
except,” was missing.21  The court disagreed 
because the word “affect” means “to act on”; 
thus, the clause described in “mandatory 
language” that the conveyance did not act on 

 
16 WTX, 595 S.W.3d at 296-98. 
17 Id. at 299. 
18 Id. 
19 Id. (citing Luckel v. White, 819 S.W.2d 459, 462 
(Tex. 1991) (no provision shall be rendered 
meaningless)). 
20 Id. at 301 (citing Hysaw v. Dawkins, 483 S.W.3d 1, 
13 (Tex. 2016); KCM Financial v. Bradshaw, 457 
S.W.3d 70, 83–84 (Tex. 2015)). 

their described ownership rights.22  
Additionally, past cases confirmed that 
“magic words” were not required for a 
reservation to be effective.23   

The Holt heirs further contended that 
the Shall Not Affect Clause did not act as a 
reservation but instead a “subject to” clause 
protecting warranties to O.L. Johnson, owner 
of an outstanding royalty interest in the 
land.24  Again, the court disagreed because 
the Shall Not Affect clause specifically 
referred to the rights of grantors, not another 
party; in addition, the deed to O.L. Johnson 
was a quitclaim deed, so no warranties were 
made.25 

The court noted that the first half of 
the Shall Not Affect clause met the specific 
requirements to be a reservation because it 
was made by clear language and was in favor 
of the grantors, not a third party.26  The Shall 
Not Affect Clause met these requirements by 
clearly stating that the reserved interest was a 
“non-participating 1/8th royalty in and under 
said land,” because “royalty” has a well-
understood meaning in the industry and “said 
land” specifically referred to the land 
described in the deed.27 Additionally, the 
language stated the reservation was the 
grantors’ interest, not a third party’s.28 

The court further specified that the 
second half of the Shall Not Affect Clause 
reaffirmed that the interest reserved by 
grantors was non-executory, which was 
consistent with the elements of an NPRI and 
both the Granting Clause and Intentions 
Clauses describing grantors’ conveyance of 

21 Id. at 297. 
22 WTX, 595 S.W.3d at 297. 
23 Id. (citing Hysaw, 483 S.W.3d at 13; Luckel, 819 
S.W.2d at 463-64). 
24 Id. 
25 Id. 
26 Id. at 297-98. 
27 Id. at 298. 
28 WTX, 595 S.W.3d at 298. 
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their leasing rights.29  Accordingly, the court 
held that the Shall Not Affect Clause was a 
valid reservation or exception of an NPRI 
separate from the other interests conveyed by 
the deed.30 
 
Amount of Royalty Reserved – Fixed or 
Floating? 

Perhaps most importantly for title 
examiners and division order analysts 
attempting to divine the meaning of non-
standard, older vintage reservations, the court 
looked at the size of royalty reserved; that is, 
what did the parties mean by the 7/8 and 1/8 
references?31 

Based on the use of “7/8 leasing 
rights” in the Intentions Clause and “1/8 non-
participating royalty rights” in the Shall Not 
Affect Clause, the court determined the 
grantors intended to reserve all rights to the 
royalty as an NPRI, and that they utilized the 
1/8 fraction “under the both the presumption 
of the 1/8 royalty and the estate 
misconception [theory].”32  The presumption 
of the 1/8 royalty refers to the mistaken belief 
that was common at the time that the lease 
royalty would always be 1/8.33  The estate 
misconception theory refers to the once-
common misunderstanding that a lessor 
retained only 1/8 of the minerals after 
executing an oil and gas lease at the standard 
1/8 royalty.34  In reality, a lease conveys a fee 
simple determinable interest with a 
possibility of reverter in the entirety of the 
mineral estate.35 

Thus, under the presumption of a 1/8 
royalty and the estate misconception theory, 

 
29 Id. 
30 Id. at 299. 
31 Id. at 302-03. 
32 Id. (citing U.S. Shale Energy II, LLC v. Laborde 
Properties, L.P., 551 S.W.3d 148, 152 (Tex. 2018); 
Hysaw v. Dawkins, 483 S.W.3d 1, 10 (Tex. 2016)). 
33 Id. at 302 (citing U.S. Shale, 551 S.W.3d at 152; 
Hysaw, 483 S.W.3d at 10; Luckel v. White, 819 
S.W.2d 459, 462 (Tex. 1991)). 

the use of the 1/8 royalty in the 1951 Deed 
served as a reservation of all the royalty owed 
to the mineral owner.36  Here, the grantors 
intended to reserve all rights to the royalty as 
a floating NPRI (i.e., equal to the size of lease 
royalty) under both the presumption that 1/8 
would always be the lease royalty fraction, as 
was standard at the time of its creation, and 
the estate misconception theory.37  This is 
opposed to the reservation of a fixed 1/8 share 
of gross production.38 

Ultimately, the court held that the 
1951 Deed conveyed all sticks in the 
proverbial mineral bundle other than the right 
to royalty.39  In other words, the grantors 
reserved the entire non-participatory royalty 
as a floating royalty and conveyed all leasing 
rights, bonuses, delay rentals, and 
development rights.40  Accordingly, the court 
reversed the partial summary judgment 
granted by the trial court, rendered partial 
judgment in favor of WTX, declared that 
grantors’ royalty right was not conveyed in 
the 1951 Deed, and remanded the case to the 
trial court to determine WTX’s remedy and 
to reconsider awarding attorney’s fees.41 

 
 
Five Star Royalty Partners, Ltd. v. 
Mauldin, 973 F.3d 367 (5th Cir. 2020).  
Double Fractions.                                                       
 

In Five Star Royalty Partners, Ltd. v. 
Mauldin, the United States Fifth Circuit 
concluded that a deed conveyed a mineral 
interest stripped of all of its rights other than 
the right to receive royalties in an amount 

34 WTX, 595 S.W.3d at 302 (citing Hysaw, 483 S.W.3d 
at 10). 
35 Id. (citing Hysaw, 483 S.W.3d at 10). 
36 Id. at 302-03. 
37 Id. at 303. 
38 Id. at 302-03. 
39 Id. at 303. 
40 WTX, 595 S.W.3d at 303. 
41 Id. 
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equal to 3/8 of the lease royalty, rather than a 
fixed royalty interest of 3/8 of 1/8, or 3/64.42  
This case reaffirms the trend in Texas for 
courts to credit “1/8” in a double-fraction 
royalty grant or reservation as simply being 
the historical use of 1/8 as the standard 
royalty in the state and, thus, meaning “the 
royalty” generally rather than fixing an 
interest as a multiple of 1/8 – e.g., 3/8 of 1/8 
means 3/8 of the lease royalty rather than a 
fixed 3/64.  Curiously, the 5th Circuit only 
contemplated whether the interest at issue 
was a floating mineral interest vs. a fixed 
royalty  interest; it did not acknowledge 
floating royalty interests, even though prior 
courts have recognized such interests, 
particularly in the context of double-fraction 
language with the standard 1/8 royalty.43 
 
Key Takeaways 

1. This case reaffirms that it is possible 
to grant or reserve a mineral interest 
stripped of all rights except the right 
to royalty. 

2. The description of the interest as a 
fraction of 1/8, considered in context 
with the remaining language of the 
document, was determined to be a 
fraction of the lease royalty as 
opposed to a literal fraction of 1/8.  In 
other words, the use of the double 
fraction with 1/8 was determined to 
create a floating interest calculation 
as opposed to a fixed interest. 

 
42 Five Star Royalty Partners, Ltd. v. Mauldin, 973 
F.3d 367, 377 (5th Cir. 2020). 
43 See, e.g., U.S. Shale Energy II, LLC v. Laborde 
Properties, L.P., 551 S.W.3d 148 (Tex. 2018) (holding 
that a deed reservation of “an undivided [1/2] interest 
in and to the Oil Royalty, Gas Royalty and Royalty in 
other Minerals in and under or that may be produced 
or mined … the same being equal to [1/16] of 
production …” was a reservation of a floating 1/2 non-
participating royalty interest); Hysaw v. Dawkins, 483 
S.W.3d 1 (Tex. 2016) (holding that a will bequest of 

3. When faced with a double-fraction 
problem, there is no 100% definitely 
correct answer.  You have to do your 
best to determine the intent of the 
parties, but this is subject to what 
court will determine, if contested. 

4. If you have a double fraction in which 
one of the fractions is a 1/8, note that 
while there is no “bright-line” rule, 
the general trend has been to find that 
the intent of the parties was to create 
a floating interest calculation when 
there are other conflicting fractions in 
the deed (e.g., here, the deed said the 
interest was both 3/8 and 3/8 of 1/8).  

a. That is, the general trend has 
been that the parties intended 
the 1/8 to mean “the royalty” 
reserved in the oil and gas 
lease under the mistaken 
belief that the royalty would 
always be 1/8. 

5. Use the safe harbor provisions in 
section 91.402 of the Texas Natural 
Resources Code44 as applicable and 
needed. 

 
Origin of the Dispute 

The case centered on the 
interpretation of a 1927 deed (“Deed”) 
purporting to convey a “royalty interest” and 
an “equivalent revisionary interest” in the oil 
and gas “in and under” the property 
identified.45  The court focused its analysis on 
the following provisions.46 

an “undivided 1/3 of an undivided [1/8] of all oil, gas, 
or other minerals in or under or that may be produced 
from said lands” unless there was an inter vivos sale 
of royalty on the land willed to that child, in which 
case the children “shall each receive [1/3] of the 
remainder of the unsold royalty,” devised each child a 
floating 1/3 non-participating royalty). 
44 See TEX. NAT. RES. CODE § 91.402. 
45 Five Star, 973 F.3d at 370. 
46 Id. 
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Provision 1 
“[Grantor conveys to grantee] a 

royalty interest of three-eighths (3/8) of all … 
minerals, hereafter produced and saved from, 
together with an equivalent revisionary 
interest in and to all … minerals, in and under 
the [relevant lands] … .”47 

 
Provision 2 

“[That] land [is] under an oil and gas 
lease … and the royalty interest hereby 
conveyed is a three-eighths (3/8) part of the 
royalty provided by said lease to be paid, but 
the royalty interest hereby conveyed shall be 
a covenant running with said land in 
perpetuity and shall be provided for in any 
future lease or sale of the … minerals in, on 
or under the [relevant] land.”48 
 
Provision 3 

“[T]he three-eighths of one-eighth 
interest herein conveyed is a royalty interest 
only, and the grantee by reason of the 
possible reversionary interest … shall have 
no interest in any rentals, bonuses or other 
revenues or moneys other than royalties 
received or derived from the lease or sale of 
said land, and neither the grantee nor its 
successors or assigns shall have any control 
over the lease or sale of lands for minerals or 
other purposes, for the purpose of leasing, 
selling or making other contracts for the 
development and production of the minerals 
in said lands, the original grantors are 
expressly made the agents of the grantee, and 
it shall not be necessary to consult the grantee 
in any way with respect thereto; but in case 
… minerals shall at any time hereafter be 

 
47 Id. 
48 Id. 
49 Id. 
50 Id. 
51 Five Star, 973 F.3d at 370. 
52 Id. at 372 (citing Hysaw v. Dawkins, 483 S.W.3d 1, 
8 (Tex. 2016); Seagull Energy E&P, Inc. v. Eland 

produced from said lands, then … the grantee 
shall receive a three-eighths of one-eighth of 
the same so produced and saved, as a royalty 
… .”49 

 
Competing Interpretations of the Grant 

Five Star Royalty Partners, Limited 
(“Five Star”), as successor in interest to the 
grantee, claimed it owned a “floating” royalty 
interest equal to a 3/8 share of any lease 
royalty.50  Defendants claimed that Five Star 
owned a fixed royalty interest equal to a 3/8 
of 1/8 (i.e., 3/64) share of gross production.51 

Noting the general canons of deed 
construction, the court pointed out that when 
interpreting a deed, the court must ascertain 
the intent of the parties from within the four 
corners of the instrument, harmonizing all 
provisions so as not to give priority to any 
single provision.52  The question of 
contractual intent was at issue, partly because 
of the use of double factions.53  At the time 
the Deed was drafted, 1/8 was the standard 
royalty.54  However, there is an important 
distinction between a “royalty interest” as an 
element of a mineral interest and a “royalty 
interest” as a fixed portion of gross 
production.55 

 
Royalty Interest vs. Mineral Interest 

The court first examined the Deed to 
determine what type of “royalty” interest the 
instrument conveyed.56  The court found that 
the word “royalty” has a well understood 
meaning within the oil and gas industry;57 
however, the case at hand required 
distinguishing between two different types of 
“royalty” interests: (1) a “mineral interest” 

Energy, Inc., 207 S.W.3d 342, 345 (Tex. 2006); 
Luckel v. White, 819 S.W.2d 459, 431 (Tex. 1991)). 
53 Id. 
54 Id. 
55 Id. (citing Hysaw, 483 S.W.3d at 8). 
56 Id. 
57 Five Star, 973 F.3d at 372 (citing Watkins v. 
Slaughter, 189 S.W.2d 699, 700 (Tex. 1945)). 
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that includes a right to receive a proportion of 
the royalty; and (2) an expense-free “royalty 
interest” granting a right to a fixed fraction of 
gross production.58 

A mineral interest consists of the 
following five attributes:  

 
1. Development Right: the right to 

develop the oil and gas resources; 
2. Executive Right: the right to negotiate 

oil and gas leases; 
3. Right to Bonus: the right to receive 

bonus payments when a lease is 
executed; 

4. Right to Delay Rentals: the right to 
receive delay rentals.; and 

5. Royalty Rights: the right to receive 
royalties.59   
 
Though it is a bit of an academic 

exercise, it is possible to convey a mineral 
interest stripped of all appurtenant rights 
other than the right to receive royalties.60  In 
such cases, the deed conveys a so-called 
“royalty interest” by granting a fractional 
mineral interest followed by reservations of 
the remaining appurtenant rights (i.e., 
reservations of all remaining sticks in the 
bundle), which in effect conveys a fraction of 
the royalty, not a fixed fraction of total 
production as a royalty.61  Alternatively, a 
“royalty interest” can also refer to a non-
mineral estate interest (a true royalty 
interest), being a non-participating royalty 
interest (“NPRI”) or an overriding royalty, 
both of which are expense-free interests of a 
fixed share of gross production.62 
 

 
58 Id. 
59 Id. (citing French v. Chevron U.S.A. Inc., 896 
S.W.2d 795, 797 (Tex. 1995)). 
60 Id. (citing French, 896 S.W.2d at 798). 
61 Id. (citing French, 896 S.W.2d at 798). 
62 Id. at 372-73 (citing Delta Drilling Co. v. Simmons, 
338 S.W.2d 143, 146 (Tex. 1960)). 

Fixed vs. Floating NPRIs in Texas 
It is important to note that the federal 

court specifically stated an NPRI is a fixed 
share of gross production (i.e., a “fixed” 
NPRI); however, it is well established by 
Texas courts, including the Texas Supreme 
Court, that an NPRI can also be floating – that 
is, it can be a cost free interest that is a 
fraction of the lease royalty as opposed to a 
fixed share of gross production.63  A 
“floating” NPRI is calculated by multiplying 
the fraction in the royalty reservation or grant 
by the lease royalty provided in the 
applicable lease; it is a fraction of the lease 
royalty.64   

The analysis of whether an interest is 
a royalty interest or a mineral interest should 
be a separate analysis from that to determine 
whether, if deemed to be a royalty interest, 
said royalty interest is either a fixed share of 
gross production (i.e., a “fixed” NPRI) or a 
fraction of the lease royalty (i.e., a “floating” 
NPRI).65 
 
Interest Determined to be Mineral Interest 
Stripped of All Rights Except the Royalty 

Nevertheless, the court concluded 
that the interest conveyed in the Deed was a 
mineral interest.66  The court stated that the 
conveyed “royalty interest” (but only in that 
it was a mineral interest stripped of all 
attributes other than the right to receive 
royalty) was a portion of royalties negotiated 
in the lease (i.e., it was floating) rather than a 
fixed fraction of gross production.67  While 
Provision 1 in isolation would appear to have 
conveyed a true royalty interest (i.e., an 
NPRI), Provision 2 referred to the same 

63 See, e.g., U.S. Shale Energy II, LLC v. Laborde 
Properties, L.P., 551 S.W.3d 148 (Tex. 2018); Hysaw 
v. Dawkins, 483 S.W.3d 1 (Tex. 2016). 
64 Hysaw,  483 S.W.3d at 9. 
65 See, e.g., Luckel v. White, 819 S.W.2d 459, 463-64 
(Tex. 1991). 
66 Five Star, 973 F.3d at 373. 
67 Id. 
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interest as a “three-eighths (3/8) part of the 
royalty provided by [the then-operative] 
lease,” and Provision 3 referred to the 
“royalty interest” as “a three-eighths of one-
eighth interest.”68  Additionally, the Deed did 
not convey a cost-free interest, which would 
be indicative of an NPRI.69 

Provision 2 further reserved the right 
to lease or develop the land and the right to 
receive rentals or bonus payments other than 
the royalties received from a lease.70  If the 
interest was a fixed NPRI, these reservations 
would have been redundant.71  The 
defendants argued that the attributes reserved 
were actually excepted, but the court found 
no reason why the analysis would differ.72  
The court stated that it did not matter who 
owned the rights that were excluded, but 
rather it was enough that the Deed expressly 
stated that those rights were not the 
grantee’s.73 

Furthermore, the court found that two 
“equivalent” interests, as it was described in 
Provision 1, were conveyed to the grantee: a 
“royalty interest” and an “equivalent 
revisionary interest in and to all … minerals, 
in and under the [relevant lands] … .”74  
Because the property was leased at the time 
of the conveyance, the grantees were granted 
a fraction of the grantor’s right to receive 
royalties in that lease.75  When a lease 
terminates, the right to royalties reverts back 
to the lease grantee, here being the grantor of 
the Deed, as part of the mineral estate.76  The 

 
68 Id. 
69 Id. 
70 Id. 
71 Id. (citing French v. Chevron U.S.A. Inc., 896 
S.W.2d 795, 798 (Tex. 1995)).  An NPRI is only a 
royalty interest; it does not contain the other attributes 
of a mineral interest; thus, if an NPRI were conveyed, 
there would be no need to reserve the mineral interest 
attributes, id. 
72 Five Star, 973 F.3d at 373-74 (citing French, 896 
S.W.2d at 798). 
73 Id. at 374. 

Deed also clearly granted this “possibility of 
reverter” to the grantee and specified that 
grantee’s right to receive a fractional royalty 
would “be a covenant running with the land 
in perpetuity and [would] be provided for in 
any future lease or sale … .”77  Because that 
lease did terminate, the “royalty interest” 
reverted to the grantee who then owned an 
“interest in the nature of a royalty—a mineral 
interest stripped of appurtenant rights other 
than the right to receive royalties.”78 

 
Executive Rights to the Revisionary 
Interest 

The court next considered whether 
the Deed granted executive rights to the 
revisionary interest and determined that it did 
not.79  The trial court found that the Deed 
granted Five Star (as successor to the original 
grantee) the executive rights to the 
revisionary interests because the Deed 
appointed the original grantor as the agent for 
the grantee for purposes of exercising the 
executive right.80  Thus, according to the trial 
court, the Deed did not actually reserve the 
executive rights and the right to develop the 
reversionary interest; rather, it provided that 
the grantor would exercise those rights 
though the specified agent.81  The Fifth 
Circuit disagreed. 

First, the “agent” language was 
included in the reservations clause of 
Provision 3, which concerned rights not 
conveyed.82  This suggested that the “agent” 

74 Id. 
75 Id. 
76 Id. 
77 Id. 
78 Five Star, 973 F.3d at 374 (quoting French v. 
Chevron U.S.A. Inc., 896 S.W.2d 795, 798 (Tex. 
1995)). 
79 Id. 
80 Id. 
81 Id. 
82 Id. 
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language did not convey the executive rights 
but, instead, identified how the grantor may 
exercise the rights it reserved.83  
Additionally, the court found that a principal-
agent relationship requires the principal to 
enjoy at least some control over the agent.84  
While the Deed called the grantor the 
grantee’s “agent” in exercising the executive 
rights, it also stated that grantee would lack 
“any control over the lease or sale of the 
lands,” and it would “not be necessary [for 
the grantor] to consult the grantee in any way 
with respect thereto … .”85  Therefore, Five 
Star had no control over the grantor, so the 
grantor, by definition, could not truly be Five 
Star’s agent.86 

In sum, the Fifth Circuit determined 
that the Deed did not grant the reversionary 
interest holder – here Five Star – the 
executive rights attendant to the revisionary 
interest.87  The court reasoned that the 
“agent” language was included to implement 
a fiduciary duty on the executive rights 
owner.88  At the time the Deed was drafted, 
Texas law had not yet developed enough to 
provide guidance on the duties an executive 
owner has to a royalty interest owner; 
therefore, the court concluded that this 
language was added to give the grantee 
assurance that the minerals would be 
developed, leased, and utilized in good 
faith.89 

 
Amount of “Royalty” Reserved – The 
Double-Fraction Issue 

Having determined the nature of the 
interest conveyed, the court then turned its 

attention to the quantum of interest.90  The 
court acknowledged that the Deed appeared 
to contain contradicting provisions, as 
Provision 1 purported to convey a 3/8 royalty 
interest, while Provision 2 addressed the 
royalty as a 3/8 part of the royalty provided 
by the lease, and Provision 3 referred to the 
interest as a 3/8 of 1/8 interest and declared 
that “in case … minerals shall at any time 
hereafter be produced from [the relevant] 
lands, then … the grantee shall receive a [3/8 
of 1/8] of the same so produced and saved, as 
a royalty … .”91  Defendants argued that the 
double fractions should be read literally to 
convey, effectively, a 3/64 interest in gross 
production.92  Five Star contended that the 
Deed conveyed a 3/8 share of whatever 
royalty was negotiated in the lease covering 
the land, which at the time was 1/8.93 
The court pointed out that Texas was not a 
stranger to such controversies, and that courts 
in the past have held that similar language 
grants a right to receive a portion of the 
royalties, whether the royalty be 1/8 or 
another fraction.94  In context, the court found 
that the fraction “1/8” was to serve as a proxy 
for whatever the lease royalty may be in 
future leases.95  Although the double 
fractions could be read mathematically as 
describing a single fractional royalty (i.e., 3/8 
times 1/8), the Deed must be read as to 
determine the intent of the parties, and the 
court found that such an inquiry showed the 
parties intended to convey a 3/8 interest in the 
mineral estate stripped of all rights except the 
right to receive royalties proportionate to any 
applicable lease.96 

 
83 Id. 
84 Five Star, 973 F.3d at 374. 
85 Id. at 374-75. 
86 Id. at 375. 
87 Id. 
88 Id. (citing Lee Jones, Jr., Non-Participating Royalty, 
26 TEX. L. REV. 569, 573-74 (1948)). 
89 Id. at 375-76. 
90 Five Star, 973 F.3d at 376. 

91 Id. 
92 Id. 
93 Id. 
94 Id. at 376-77 (citing Hysaw v. Dawkins, 483 S.W.3d 
1, 10 n.11 (Tex. 2016); Garrett v. Dils Co., 299 S.W.2d 
904, 905 (Tex. 1957)). 
95 Id. at 376. 
96 Five Star, 973 F.3d at 377 (citing Hysaw, 483 
S.W.3d at 15-16). 
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Dyke v. Navigator Group, No. 11-18-
00050-CV, 2020 WL 7863330 (Tex. App.—
Eastland Dec. 31, 2020, no pet.).  Double 
Fractions. 
 
 In Dyke v. Navigator Group, the 
Eleventh Court of Appeals interpreted an 
unambiguous deed with a “simple 
reservation” of a 1/2 of 1/8 mineral interest 
without any other conflicting provisions as 
reserving a 1/16 mineral interest, even though 
the reservation was a multiple of 1/8 and the 
standard royalty at the time of creation was 
1/8.97  Additionally, the court found that the 
presumed grant doctrine could not be applied 
to reinterpret an unambiguous deed which 
was also the source of title for the party 
asking to apply the doctrine.98 
 
Key Takeaways 

1. Any time there is a double fraction 
where the interest is calculated as a 
fraction of 1/8, it should be a red flag 
that the estate misconception theory 
could apply, BUT…. 

2. The estate misconception theory is 
not automatically applicable. 

3. Where the parties use a double 
fraction to define the nature of the 
interest, with no other conflicting 
language or provisions that call into 
question the size of the interest, courts 
may refuse to apply the estate 
misconception theory and simply 
calculate the interest. 

4. Given the number of estate 
misconception cases decided in 2020, 

there is a good chance this issue is 
taken up by the Texas Supreme Court 
in 2021. 

 
Origin of the Dispute 
 In a 1924 deed (“1924 Deed”), Geo. 
H. Mulkey conveyed land to G.R. White and 
G.W. Tom, reserving an interest as follows: 
“It is understood and agreed that one-half of 
one-eighth of all minerals and mineral rights 
in said land are reserved in grantors … and 
are not conveyed herein.”99  The heirs and 
assigns of Mulkey (“Mulkey Assignees”) 
claimed the deed reserved 1/2 of the mineral 
estate.100  The heirs and assigns of the 
grantees (“White Assignees”) claimed the 
Mulkey Assignees only owned a 1/16 
mineral interest.101  The trial court sided with 
the White Assignees in a summary judgment 
order, and the Mulkey Assignees appealed.102  
The Eleventh Court of Appeals affirmed.103 
 
Competing Interpretations of the Deed 
 The Mulkey Assignees argued that 
the trial court failed to construe the deed “in 
light of the ‘estate misconception’ prevalent 
at the time” the parties drafted the 1924 
Deed.104  Conversely, the White Assignees 
claimed the deed unambiguously described 
the interest reserved as a “fraction of a 
fraction.”105  The court agreed with the White 
Assignees, finding that the deed was 
unambiguous, contained no conflicting 
provisions, and clearly stated the reservation 
was “one-half of one-eighth of all mineral 
and mineral rights.”106

 
97 Dyke v. Navigator Group, No. 11-18-00050-CV, 
2020 WL 7863330, at *4-5 (Tex. App.—Eastland Dec. 
31, 2020, no pet.).  As of January 19, 2020, a petition 
for review had not yet been filed with the Texas 
Supreme Court. 
98 Id. at *7. 
99 Id. at *1. 

100 Id. 
101 Id. 
102 Id. at *2. 
103 Dyke, 2020 WL 7863330, at *2. 
104 Id. 
105 Id. 
106 Id. 
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Construing an Unambiguous Deed 
 When construing an unambiguous 
deed, the court’s goal is to ascertain the intent 
of the parties as expressed within the four 
corners of the deed, focusing on the actual 
words of the agreement, not on their 
subjective intent.107  Although evidence of 
the surrounding circumstances can aid in the 
understanding of an unambiguous 
instrument’s meaning, it cannot be used to 
change of terms of an unambiguous 
contract.108 

The Mulkey Assignees argued that 
the estate misconception theory was a “key 
surrounding circumstance that, when taken 
into account, renders ambiguous the 1924 
Deed’s use of a double fraction” in the 
reservation; however, the court disagreed that 
the applying the theory would create 
ambiguity, noting that evidence of 
surrounding circumstances may be used to 
inform the meaning of a contract but not to 
create ambiguity.109  
 
The Estate Misconception Theory 
 In Texas, an oil and gas lease conveys 
a fee simple determinable property interest in 
the entire mineral estate, with a future interest 
in the possibility of reverter.110  However, it 
was once commonly misunderstood that the 
lessor would retain only 1/8 of the minerals 
after executing an oil and gas lease.111  This 

 
107 Id. (citing Wenske v. Early, 521 S.W.3d 791, 794 
(Tex. 2017); URI, Inc. v. Kleberg Cnty., 543 S.W.3d 
755, 757 (Tex. 2018)). 
108 Id. (citing URI, 543 S.W3d at 747). 
109 Dyke, 2020 WL 7863330, at *3 (citing Kachina 
Pipeline Co. v. Lillis, 471, S.W.3d 445, 450 (Tex. 
2015)). 
110 Id. (citing Luckel v. White, 819 S.W.2d 459, 464 
(Tex. 1991)). 
111 Id. (citing Hysaw, 483 S.W.3d at 10; WTX Fund, 
LLC v. Brown, 595 S.W.3d 285, 302 (Tex. App.—El 
Paso 2020, pet. denied)). 
112 Id. 
113 Id. (citing Concord Oil Co. v. Pennzoil Expl. & 
Prod. Co., 966 S.W.2d 451, 459 (Tex. 1998) (plurality 

misunderstanding is referred to as the estate 
misconception theory.112  During the 1920s 
and 1930s when this theory was prevalent, 
the standard royalty was set at 1/8.113  This 
was, obviously, when the parties executed the 
1924 Deed.114 
 While the court noted the estate 
misconception theory was not new to Texas 
oil and gas jurisprudence, it found that 
applying the theory to construe a reservation 
made by clear language without any other 
contradictory terms in the instrument would 
be new to Texas oil and gas jurisprudence.115  
All of the cases the Mulkey Assignees relied 
upon when asserting that the estate 
misconception theory should apply included 
contradictory fractions and terms as to the 
interests at issue.116  In each, the court was 
asked to determine if the interest was a fixed 
royalty (also known as a fractional royalty) or 
a floating royalty – e.g., determining if 1/2 of 
1/8 meant a fixed 1/16 of gross production or 
1/2 of the royalty reserved in an oil and gas 
lease, which was 1/8 at the time – and 
determined the interest was a floating 
royalty.117 

For example, in U.S. Shale Energy II, 
LLC v. Laborde Props., L.P., the Texas 
Supreme Court was asked to construe a deed 
with a reservation of “an undivided one-half 
(1/2) interest in and to the [Royalty] … the 
same being equal to one-sixteenth (1/16) of 

op.); Garrett v. Dils Co., 299 S.W.2d 904, 907 (Tex. 
1957); Graham v. Prochaska, 429 S.W.3d 650, 657 
(Tex. App.—San Antonio 2013, pet. denied)). 
114 Id. 
115 Dyke, 2020 WL 7863330, at *3. Contradictory 
language is often seen in the use of the phrase “of the 
usual 1/8th” or in grants that call the interest two 
different fractions (e.g., the grant is called both 3/8 and 
3/8 of 1/8). 
116 Id.  See, generally, U.S. Shale Energy II, LLC v. 
Laborde Props., L.P., 551 S.W.3d 148, 152 (Tex. 
2018); Hysaw, 483 S.W.3d 1; Luckel v. White, 819 
S.W.2d 459, 464 (Tex. 1991);  Graham, 429 S.W.3d 
650. 
117 Dyke, 2020 WL 7863330, at *3. 
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the production.”118  The court found the only 
way to harmonize the seemingly 
contradictory fractions was to determine that 
the parties were operating under the 
assumption that future royalties would 
remain 1/8.119 

Conversely, the Eleventh Court of 
Appeals found the reasoning in Hudspeth v. 
Berry to be more on point with the case at 
hand.120  There, the Second Court of Appeals 
considered much of the same case law 
proffered as support by the Mulkey 
Assignees, finding that a reservation in a 
1943 deed differed than those cases because 
there were no conflicting factions.121  
Because the deed was unambiguous and there 
were no conflicting fractions, the court held 
interest was a fixed royalty.122 

Likewise, there were no conflicting 
provisions to harmonize in the case at 
issue.123  The court found that the language of 
the 1924 Deed clearly stated the reservation 
was 1/2 of 1/8 of the minerals and mineral 
rights; no other language described the 
reserved interest.124  Additionally, the court 
noted that the estate misconception theory 
was built upon the assumption of the era that 
after executing a lease, owners retained only 
a 1/8 mineral interest.125  However, when the 
1924 Deed was executed, the land was not 
leased; rather, the parties owned the entirety 
of the mineral estate.126  Thus, the court 
reasoned the parties could not have been 
operating under the estate misconception 
theory.127 

 
118 Id. at *4 (quoting U.S. Shale, 551 S.W.3d at 153). 
119 Id. (citing U.S. Shale, 551 S.W.3d at 155). 
120 Id. (citing Hudspeth v. Berry, No. 2-09-225-CV, 
2010 WL 2813408, at *4 (Tex. App.—Fort Worth July 
15, 2010, no pet.) (mem. op.)). 
121 Id. (citing Hudspeth, 2010 WL 2813408, at *2-4). 
122 Id. (citing Hudspeth, 2010 WL 2813408, at *4). 
123 Dyke, 2020 WL 7863330, at *4. 
124 Id. 
125 Id. at *5. 
126 Id. 

The Fourth Court of Appeals stated in 
Graham v. Prochaska that, “as a general rule, 
courts construe simple reservations, such as a 
fraction of [1/8], or a variation thereof, as a 
fixed royalty interest, the extent of which is 
calculated by multiplying the fractions.”128  
The Eleventh court reasoned that the same 
principle should apply to mineral interests 
like this one, not just royalty interests.129 

Finding the 1924 Deed was 
unambiguous with no inconsistencies to 
harmonize, the court held the deed reserved a 
1/16 mineral interest, now owned by the 
Mulkey Assignees, and conveyed 15/16 
mineral interest, now owned by the White 
Assignees.130 
 
The Presumed Grant Doctrine 
 Alternatively, the Mulkey Assignees 
argued that the 1924 Deed should be 
interpreted in accordance with the presumed 
grant doctrine.131  They claimed the 
presumed grant doctrine established their 
ownership of 1/2 of the minerals, or at the 
very least, that there was genuine issue of fact 
existing under the doctrine, so the trial court 
should not have granted summary 
judgment.132 

The presumed grant doctrine or 
doctrine of presumed lost deed is a common 
law form of adverse possession where 
circumstantial evidence can establish title.133  
The purpose of the doctrine is to settle title 
disputes when it is understood that a party 
owns the land that they have long claimed 

127 Id. 
128 Id. (citing Graham v. Prochaska, 429 S.W.3d 650, 
658 (Tex. App.—San Antonio 2013, pet. denied)). 
129 Dyke, 2020 WL 7863330, at *5. 
130 Id. 
131 Id. 
132 Id. 
133 Id. (citing Conley v. Comstock Oil & Gas, LP, 356 
S.W3d 755, 765 (Tex. App.—Beaumont 2011, no 
pet.)). 
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without complete record title.134  A party can 
establish title under the presumed grant 
doctrine by evidencing: 
 

1. A long-asserted and open claim, 
adverse to the claim of the record title 
owner; 

2. Non-claim by the record title owner; 
3. Acquiescence to the adverse claim by 

the record title owner.135 
 
Once the elements are established, it may be 
inferred that the record title owner parted 
with his or her title.136 

Presuming a grant of title is typically 
a question of fact that may only be 
established as a matter of law “under the 
circumstances where the deeds are ancient 
and the evidence is undisputed.”137  
Accordingly, the court looked to whether the 
summary judgment proof established as a 
matter of law that there was no genuine issue 
of material fact as to any of the required 
elements.138 
 When moving for summary 
judgment, the Mulkey Assignees claimed the 
predecessors to the White Assignees and 
Mulkey Assignees acted as equal owners of 
the  mineral interest for decades, establishing 
their ownership of 1/2 of the mineral interest 
as a matter of law under the presumed grant 
doctrine.139  The Mulkey Assignees relied on  
“a series of conveyances, leases, ratifications, 
division orders, contracts, probate 
inventories, stipulations, and other 
documents to support their claim” that the 

 
134 Id. (citing Conley, 356 S.W3d at 765; Purnell v. 
Gulihur, 399 S.W.2d 86, 92 (Tex. App.—El Paso 
1960, writ ref’d n.r.e.)). 
135 Dyke, 2020 WL 7863330, at *5 (citing Adams v. 
Slattery, 295 S.W.2d 859, 868 (Tex. 1956)). 
136 Id. (citing Adams, 295 S.W.2d at 868). 
137 Id. (quoting Conley, 356 S.W3d at 765) (citation 
omitted). 
138 Id. 
139  Id. 

presumed grant doctrine explained “why the 
White Assignees and their predecessors 
never asserted more than 1/2 ownership of 
minerals in the Subject Property and why the 
Mulkey Assignees and their predecessors 
consistently asserted 1/2 ownership of 
minerals.”140  Accordingly, the Mulkey 
Assignees argued that the court should 
presume a conveyance of 7/16 from the 
White Assignees and their predecessors back 
to the Mulkey Assignees and their 
predecessors after the 1924 Deed.141 
 The White Assignees argued that the 
presumed grant theory did not apply in the 
case at hand, asserting that the Mulkey 
Assignees’ claim to apply the theory was 
misplaced because it was not based on a gap 
in the chain of title which would necessitate 
presuming such a grant; rather, the Mulkey 
Assignees’ claim relied solely upon a 
misinterpretation of the unambiguous 1924 
Deed.142  The court agreed.143 
 While having a gap in the chain of 
title is not expressly required as an element to 
apply the presumed grant doctrine, courts 
have typically presumed a grant in 
circumstances where the party’s incomplete 
record title is due to a gap in the chain of 
title.144  The Mulkey Assignees, however, 
argued that it was unnecessary to prove there 
was a gap in the chain of title as a prerequisite 
for applying the doctrine.145  Even so, they 
asserted that a 1946 letter from Ethel Mulkey 
Stuckert to H.T. Mulkey “provide[d] 
evidence that the Mulkey Family entered into 
a contract with the White Family whereby the 

140 Id. 
141 Dyke, 2020 WL 7863330, at *5. 
142 Id. at *6. 
143 Id. 
144 Id. (citing Howland v. Hough, 570 S.W.2d 876, 878 
(Tex. 1978); Adams v. Slattery, 295 S.W.2d 859, 871 
(Tex. 1956); Seddon v. Harrison, 367 S.W.2d 888, 891 
(Tex. App.—Houston 1963, writ ref’d n.r.e.)). 
145 Id. 
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Mulkey Family would receive half of the 
mineral rights in the Mulkey Ranch” and 
would satisfy any such requirement.146  They 
also maintained that “the parties’ mutual 
understanding of their respective interests for 
over 90 years” evidenced a “‘missing’ 7/16 
interest conveyed back to the Mulkeys” by 
the White Assignees, which was a “gap in 
interest.”147 
 The court found that, even if it were 
unnecessary to establish a gap in the chain of 
title to apply the presumed grant doctrine, the 
doctrine would not apply to the facts of this 
case.148  It was undisputed that, under the 
1924 Deed, the Mulkeys conveyed the 
property to White and Tom and reserved a 
mineral interest.149  The parties did not 
dispute title to the property or the joint 
ownership of the minerals; rather, the Mulkey 
Assignees wanted to apply the doctrine to 
clarify the quantum of interest.150  However, 
the court found this quantum of interest was 

already established by the 1924 Deed, so the 
presumed grant doctrine could not be applied 
to reinterpret and change the unambiguous 
terms of the instrument.151 
 Finding that the presumed grant 
doctrine cannot be used to change the 
quantum of interest in the deed that was the 
source of title for the Mulkey Assignees, the 
court held that the Mulkey Assignees “failed 
to establish ownership of one-half of the 
minerals as a matter of law and that there 
[was] no genuine issue of material fact as to 
their claim of a presumed grant.”152 
 The court held that the 1924 Deed 
unambiguously reserved a 1/16 mineral 
interest and conveyed a 5/16 mineral 
interest.153  The court found that neither the 
estate misconception theory nor the 
presumed grant doctrine applied to deed at 
issue.154  Accordingly, the Eleventh Court of 
Appeals affirmed judgment of the trial 
court.155

 
146 Id. 
147 Dyke, 2020 WL 7863330, at *6. 
148 Id. at *7. 
149 Id. 
150 Id. 
151 Id. 

152 Dyke, 2020 WL 7863330, at *7. 
153 Id. at *9. 
154 Id. 
155 Id.  The Mulkey Assignees asserted additional 
issues on appeal which are outside the scope of this 
case update, see id. at *7-9. 
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ACCOMMODATION DOCTRINE BETWEEN MINERAL RIGHTS & SOLAR RIGHTS 
 
 
Lyle v. Midway Solar, LLC, No. 08-19-
00216-CV, 2020 WL 7769632 (Tex. App.—
El Paso Dec. 30, 2020, no pet.).  
Accommodation Doctrine Between 
Mineral Rights & Solar Rights. 
 
 In Lyle v. Midway Solar, the Eighth 
Court of Appeals found that the 
accommodation doctrine should apply when 
settling competing rights of the surface and 
mineral estates – including competing solar 
development vs. oil and gas development – 
absent a deed or contract outlining the 
competing rights.156  When applying the 
accommodation doctrine, the court found that 
the surface owner owed no duty to 
accommodate the mineral owner until the 
mineral owner exercised their rights to 
develop the mineral estate.157  The court also 
addressed how instruments could create a 
cloud on title and how to properly correct 
such a cloud on title.158 
 Texas is the largest producer of oil 
and gas in the United States; nevertheless, 
Texas’s public policy also encourages 
expanding its renewable energy portfolio.159  
Conflicts, however, can arise between the 
energy sources and the different property 
interests owners which hold competing 

 
156 Lyle v. Midway Solar, LLC, No. 08-19-00216-CV, 
2020 WL 7769632, at *8-9 (Tex. App.—El Paso Dec. 
30, 2020, no pet.).  As of January 19, 2020, a petition 
for review had not yet been filed with the Texas 
Supreme Court. 
157 Id. at *11. 
158 See, id., at *13-15. 
159 Id. at *1.  Texas produces the most crude oil in the 
country, id. at *1 n. 1 (citing Crude oil production in 
the United States in 2019, by state, STATISTA, 
https://www.statista.com/statistics/714376/crude-oil-
production-by-us-state/ (last visited Dec. 28, 2020)).  
Texas also leads the nation in natural gas production, 

interests when developing the land.  To 
resolve the conflicts between competing 
interests, the court applied the 
accommodation doctrine.160 
 
Key Takeaways 

1. The accommodation doctrine applies 
to balance the interests of solar and oil 
and gas development. 

2. When applying the accommodation 
doctrine, the court found that the 
surface owner owed no duty to 
accommodate the mineral owner until 
the mineral owner exercised their 
rights to develop the mineral estate.   

3. The Eighth Court of Appeals rejected 
an argument that the accommodation 
doctrine required the surface owner to 
accommodate potential future 
development by the mineral owner. 
 

Origin of the Dispute 
 Kenneth R. Lyle and Linda L. 
Morrison, Individually and as Trustee of the 
Mary Locke Bard Trust (collectively, “the 
Lyles”) owned a portion of the undeveloped 
mineral rights on a tract of land in Pecos 
County (“Section 14”).161  The Lyles owned 
an undivided 27.2% of the mineral rights in 

id. (citing Natural gas explained: Where our natural 
gas comes from, U.S. Energy Information 
Administration, 
https://www.eia.gov/energyexplained/natural-
gas/where-our-natural-gas-comes-from.php (last 
visited Dec. 28, 2020)).  In 1999, the Texas legislature 
set ambitious goals for renewable energy production 
in the state, id. at *1 n. 2 (citing FPL Energy, LLC v. 
TXU Portfolio Mgmt. Co., L.P., 426 S.W.3d 59, 61 
(Tex. 2014); TEX. UTIL. CODE § 39.904). 
160 Id. at *1. 
161 Id. 
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Section 14 but no interest in the surface 
estate.162  Their mineral interest was derived 
from a reservation in a 1948 deed (“1948 
Deed”).163  Gary D. Drgac owned 100% of 
the surface estate and none of the mineral 
rights.164  The Lyles had never leased their 
mineral interests, had no plans to lease their 
mineral interests or self-develop the mineral 
estate, had not commissioned  any geological 
studies or entered into any drilling contracts, 
and had not received an offer to lease their 
interests since January 1, 2015.165 
 
The Solar Lease & Construction of the 
Solar Facility 
 In October 2015, Drgac and his 
brother Larry Drgac, who owned his own 
interest in the land, each entered into leases 
with Midway Solar, LLC (“Midway”), to 
construct a solar facility on the south half of 
Section 14 and the adjoining Sections 71, 77, 
and 79 (“Leases”).166  The Leases gave 
Midway the right “to free and unobstructed 
use and development of solar energy 
resources” for up to 55 years and also gave 
Midway the right to place transmission lines, 
electrical lines, and cable lines anywhere on 
the property, subject to lessors’ consent.  The 
Leases acknowledged that Drgac did not own 
the mineral estate and noted that the mineral 
interests were a title encumbrance.167  
Midway acknowledged that Drgac did not 
have a “right to control” the activities of the 
mineral owners, and Drgac agreed to assist 

 
162 Lyle, 2020 WL 7769632, at *1. 
163 Id. 
164 Id. 
165 Id. at *2. 
166 Id. 
167 Id. 
168 Lyle, 2020 WL 7769632, at *1.  Texas courts have 
held that owners of the mineral estate also have a right 
to enter the surface estate to develop the minerals, id. 
at *2 n. 3.  Potential conflict could arise between the 
surface owner who executes a solar lease and the 
mineral owner who has the right to develop the 

Midway “in obtaining surface waivers … 
from each owner of a mineral interest.”168 
 Soon thereafter, Drgac and Midway 
amended the leases to identify “Designated 
Drill Site Tracts” on the property designating 
an 80-acre tract at the north end of Section 14 
and a 17-acre strip at the south end of Section 
14 as drillsites exempt from solar 
construction for the benefit of any “present or 
future operator” drilling for oil and gas.169  
The Lyles did not contribute to selecting the 
Designated Drill Site Tracts, nor was any 
evidence presented regarding how the 
Designated Drill Site Tracts were selected.170 
 Midway constructed solar panels and 
transmission lines on 215 acres of the south 
half of Section 14, being 70% of the surface 
estate above the Lyles’ mineral estate.171  
Midway fenced the entire solar facility, 
prohibiting any public access.172 
 
Surface Waiver Agreements 
 In 2016, Midway obtained surface 
waiver agreements from twenty mineral 
interest owners in the adjoining Sections 71 
and 77 (“Adjoining Mineral Owners”) 
purporting to relinquish all or a portion of the 
mineral owners’ rights to use the surface for 
mineral development.173  Although some of 
the agreements expressly stated that the 
Adjoining Mineral Owners also owned 
minerals in Section 14, and other agreements 
inferred ownership of minerals in Section 14 
by referencing several attachments, none of 

mineral estate, but such a conflict can be solved by 
obtaining a waiver from the mineral owner of his 
competing rights to the surface, id. (citing Ernest E. 
Smith, et al., Everything Under the Sun: A Guide to 
Siting Solar in the Lone Star State, 12 TEX. J. OIL GAS 
& ENERGY L. 41, 60-61 (2017)).  
169 Id. at *2. 
170 Id. 
171 Id. 
172 Id. 
173 Id. at *3. 
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the individuals actually owned any mineral 
rights in Section 14.174  All agreements were 
recorded in the public records of Pecos 
County.175 
 In 2018, the Lyles notified Midway 
that the surface waiver agreements were 
invalid as they applied to Section 14.176  
Midway corrected thirteen of the agreements, 
which were rerecorded without obtaining the 
signature of any of the Adjoining Mineral 
Owners.177  Seven agreements were left 
unaltered.178 
 After the Lyles filed suit, Midway 
filed a “Disclaimer of Interest” in the public 
records with the twenty surface waiver 
agreements attached, stating the waiver 
agreements did not “grant, convey or transfer 
to Midway any right, title or interest to the 
mineral estate of Section 14” and disclaiming 
any implication that the waiver agreements 
conveyed the right to develop the mineral 
estate of Section 14.179 
 
Trial Court and Appeal 
 The Lyles sued Midway, Drgac, and 
the twenty Adjoining Mineral Owners 
alleging: 
 

1. They were entitled to a declaration 
quieting title to their mineral estate 
because the surface waiver 
agreements created a cloud on their 
title; 

2. Drgac and Midway breached the 
terms of the 1948 Deed by erecting 
the solar panels and transmission 

 
174 Lyle, 2020 WL 7769632, at *3. 
175 Id. 
176 Id. 
177 Id. 
178 Id. 
179 Id. 
180 Lyle, 2020 WL 7769632, at *3.  The Lyles settled 
with thirteen of the Adjoining Mineral Owners, and 
the remaining entered an appearance in the appeal, id. 
at *3 & n. 4. 

lines on 70% of the surface estate, 
denying the Lyles reasonable access 
to their mineral estate; and 

3. Drgac and Midway, with 
participation of the Adjoining 
Mineral Owners, trespassed on their 
mineral interests by the actions 
described in points (1) and (2).180 

 
The Lyles contended that the solar 

facility greatly diminished the value of their 
mineral estate and requested the court grant a 
permanent injunction to remove the solar 
panels and transmission lines that were 
“allegedly encroaching on and covering their 
mineral interest and easement rights.”181  The 
trial court sided with Midway and Drgac on 
all points.182  The Lyles appealed.183 
 
Did the Accommodation Doctrine Apply? 
 Midway and Drgac argued that the 
Accommodation Doctrine applied to the 
dispute.184  The Eighth Court of Appeals 
agreed.185 
 
Overview of the Accommodation Doctrine 
 A fee simple interest in real property 
includes both the mineral estate and the 
surface estate.186  These estates may be 
severed and conveyed separately.187  The 
mineral estate is referred to as the “dominant” 
estate, because the owner of the mineral 
estate has the right to use as much of the 
surface estate as is reasonably necessary to 

181 Id. at *3. 
182 Id. at *4-5. 
183 Id. at *5. 
184 Id. at *6. 
185 Id. 
186 Lyle, 2020 WL 7769632, at *6 (citing Wenske v. 
Ealy, 521 S.W.3d 791, 804 (Tex. 2017)). 
187 Id. (citing Coyote Lake Ranch, LLC v. City of 
Lubbock, 498 S.W.3d 53, 60 (Tex. 2016)). 
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develop and extract the minerals.188  This 
right comes from the simple logic that “a 
grant or reservation of minerals would be 
wholly worthless if the grantee or reserver 
could not enter upon the land in order to 
explore for and extract the minerals granted 
or reserved.”189  The surface estate is referred 
to as the “servient” estate, because the 
mineral estate “receives the benefit of the 
implied right of use of the surface.”190 

These rights of the dominant estate, 
however, are not absolute.191  The rights are 
limited by the “accommodation doctrine,”192 
which requires that the “mineral and surface 
estates must exercise their respective rights 
with due regard for the other’s.”193  In short, 
the accommodation doctrine balances the 
rights of the mineral and surface owners to 
use the surface estate.194 
 The surface owner has the burden to 
prove that: 
 

1. The mineral owner’s use of the 
surface estate completely or 
substantially impairs the surface 
owner’s existing use of the surface; 

2. No reasonable alternative method 
exists for the surface owner to 
continue his existing use of the 
surface estate; and 

 
188 Id. (citing Merriman v. XTO Energy, Inc., 407 
S.W.3d 244, 248-49 (Tex. 2013)). 
189 Id. (quoting Harris v. Currie, 176 S.W.2d 302, 305 
(Tex. 1943)). 
190 Id. (quoting Coyote Lake Ranch, 498 S.W.3d at 60). 
191 Id. (citing Lightning Oil Co. v. Anadarko E&P 
Onshore, LLC, 520 S.W.3d 39, 48 (Tex. 2017)). 
192 Lyle, 2020 WL 7769632, at *6 (citing Getty Oil Co. 
v. Jones, 470 S.W.2d 618, 621 (Tex. 1971)). 
193 Id. (quoting Coyote Lake Ranch, 498 S.W.3d at 60). 
194 Id. 
195 Id. at *7 (citing Merriman v. XTO Energy, Inc., 407 
S.W.3d 244, 249 (Tex. 2013)). 
196 Id. (citing Lesley v. Veterans Land Bd. Of State, 
352 S.W.3d 479, 492 n. 79 (Tex. 2011); Tarrant 
County Water Control & Improvement Dist. No. One 

3. “Given the particular circumstances, 
there are alternative reasonable, 
customary, and industry accepted 
methods available to the [mineral 
owner] which will allow recovery of 
the minerals and also allow the 
surface owner to continue the existing 
use.”195 

 
If the surface owner can prove that 

there are alternative means to extract the 
minerals, the mineral owner will be required 
to adopt such means under the 
accommodation doctrine; if not, the mineral 
owner has the right to continue their use of 
the surface, regardless of surface damages.196 
 Texas public policy also favors 
freedom of contract;197 thus, if the express 
contractual terms determine the rights 
between mineral and surface owners, the 
accommodation will not apply.198  
Conversely, the accommodation doctrine will 
be applied if the agreement is silent or unclear 
as to each party’s rights or the parties 
disagree as to the intent parties when drafting 
the terms used in the agreement.199  

v. Haupt, Inc., 854 S.W.2d 909, 912 (Tex. 1993); Getty 
Oil, 470 S.W.2d at 620). 
197 Id. (citing ConocoPhillips Co. v. Koopmann, 547 
S.W.3d 858, 877 (Tex. 2018)). 
198 Lyle, 2020 WL 7769632, at *7 (citing Coyote Lake 
Ranch, 498 S.W.3d at 60 (finding that the 
accommodation doctrine applies to determine the 
rights between the mineral estate and surface estate 
“absent an agreement to the contrary”)).  If the contract 
or deed expressly sets out the rights between the 
competing estates, applying the accommodation 
doctrine would be improper, as it would essentially 
rewrite the terms to which the parties freely 
contracted, id. (citing Coyote Lake Ranch, 498 S.W.3d 
at 66 (Boyd, J., concurring)). 
199 Id. (citing Coyote Lake Ranch, 498 S.W.3d at 59-
60, 67). 
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Accordingly, the Eighth Court had to first 
consider the terms of the 1948 Deed.200

 
200 Id. 
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The 1948 Deed Did Not Prevent the 
Application of the Accommodation Doctrine 
 The Lyles argued that the 1948 Deed 
expressly set out the rights between the 
competing estates, making the application of 
the accommodation doctrine improper.201  
The deed stated, “Grantors further reserve 
unto themselves, their heirs and assigns, the 
right to such use of the surface estate in the 
lands above described as may be usual, 
necessary or convenient in the use and 
enjoyment of the oil, gas, and general mineral 
estate hereinabove reserved.”  The Lyles 
acknowledged that courts have held the terms 
“necessary” or “convenient” are imprecise, 
leaving “substantial room for disagreement” 
as to their meaning and conceded that the 
accommodation doctrine would apply if 
those were the only terms describing the 
parties’ respective rights.202  However, the 
Lyles argued the use of the term “usual” 
clearly outlined the respective rights of each 
party.203  The Lyles argued the parties 
intended to reserve the right to drill vertical 
wells, which was the “usual” method of 
extracting minerals at the time the 1948 Deed 
was signed, and applying the accommodation 
doctrine could potentially limit their ability to 
drill vertically.204  The court of appeals 
disagreed.205 
 First, the court found that the use of 
the term “usual” was used in a more general 
sense, “giving the grantors the right to ‘use’ 
the surface in the ‘usual’ manner in the ‘use 
and enjoyment’ of the reserved mineral 
estate.”206   Further, the deed did not specify 
that it intended the term “usual” to apply to 
the drilling method employed at the time, and 

 
201 Id. 
202 Id. (citing Coyote Lake Ranch, 498 S.W.3d at 67 
(Boyd, J., concurring); Moser v. U.S. Steel Corp., 676 
S.W.2d 99, 100, 103 (Tex. 1984)). 
203 Id. at *8. 
204 Lyle, 2020 WL 7769632, at *8. 
205 Id. 
206 Id. 

there was the possibility of substantial 
disagreement between the parties as to the 
parties’ intent as to what the term should 
mean.207  The court stated that there was no 
way for it to determine with any certainty 
what the parties intended “usual” to mean, 
particularly when the parties could have 
clearly stated they intended to reserve the 
right to drill in a particular manner.208  
Rather, the court found that “usual” was no 
more precise than “necessary” or 
“convenient.”209 
 The Lyles also pointed to the so-
called “elimination of liability” provision to 
define how the parties would resolve such a 
conflict, arguing that it allowed them to 
destroy the surface without liability, which 
would negate any reason to apply the 
accommodation doctrine.210  The provision 
stated: 
 

Grantors … shall [n]ever be liable to 
Grantees … for any damage or injury 
to the surface estate by reason of such 
use or for any damage or injury 
resulting from or claimed to have 
resulted from the exercise of the 
rights and privileges hereinabove 
reserved in connection with the 
reservation of the oil, gas, and general 
mineral estate. 
 
The court disagreed, finding the 

provision only addressed what liability the 
grantors would have for surface damages 
while exercising the “rights and privileges 
hereinabove reserve,” not what limits those 
“rights and privileges” may have.211 

207 Id. 
208 Id. 
209 Id. (citing Coyote Lake Ranch, LLC v. City of 
Lubbock, 498 S.W.3d 53, 67 (Tex. 2016) (Boyd, J., 
concurring)). 
210 Lyle, 2020 WL 7769632, at *8. 
211 Id. 
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 The court concluded that the 1948 
Deed did not negate the accommodation 
doctrine.212  Accordingly, the court had to 
apply the accommodation doctrine to resolve 
the conflict between the parties.213 
 
Were the Lyles Required to Develop Their 
Minerals to Maintain their Claim to Use 
the Surface Estate? 
 Midway and Drgac claimed the Lyles 
had to be currently using or planning to use 
the surface estate for mineral development to 
maintain their claims in the lawsuit.214  In 
essence, Midway and Drgac argued the issue 
was not “ripe” for the court to hear.215  That 
is, there must be an actual issue for the courts 
to have jurisdiction over the case, not just the 
threat that an issue may arise in the future.216  
The Lyles argued their claims were “ripe” for 
review because they had already suffered 
damages by Midway constructing the solar 
facility covering 70% of the surface estate 
over their minerals and limiting any realistic 
mineral development, even though they 
admitted there was no plan to develop the 
mineral estate.217 

The court reviewed two prior Texas 
Supreme Court cases for guidance; however, 
it found that neither case directly answered 
whether Midway had to accommodate Lyles’ 
potential use of the surface for mineral 
development in the future.218  Rather, the 
court found that logic must be applied as 
much as the law.219  Midway had the right to 

 
212 Id. at *9. 
213 Id. 
214 Id. 
215 Id. 
216 Lyle, 2020 WL 7769632, at *9. 
217 Id. 
218 Id. at *9-11.  See, generally, Lightning Oil Co. v. 
Anadarko E&P Onshore, LLC, 520 S.W.3d 39 (Tex. 
2017); Tarrant Cnty. Water Control & Improvement 
Dist. No. One v. Haupt, Inc., 854 S.W.2d 909, 912 
(Tex. 1993). 
219 Lyle, 2020 WL 7769632, at *11. 

use the surface, as did the Lyles, but only as 
adjunct to their mineral estate.220  If the Lyles 
exercised the right to develop the minerals, 
Midway and Drgac had to yield to the Lyles 
to the extent mandated by the 
accommodation doctrine.221  However, if the 
Lyles did not develop the mineral estate, 
there was nothing to accommodate.222  Thus, 
the court held that Midway and Drgac owed 
no duty to accommodate the Lyles’ surface 
usage until the Lyles sought to develop the 
mineral estate.223 

The court found that holding 
otherwise would allow a mineral owner to 
recover damages for any surface use that 
could potentially hinder mineral 
development sometime in the future.224  
Additionally, it would be near impossible to 
calculate damages, as one could not 
accurately predict the diminished value of the 
mineral estate when all the variables used to 
calculate damages would inevitably have 
changed in the future when the minerals were 
to be developed.225  Thus, the court found it 
illogical to allow damages today for a mineral 
estate that may never even be developed.226  
The court added that the Lyles may succeed 
at making a claim eventually when there is 
evidence that they unsuccessfully sought to 
lease or otherwise develop the mineral estate, 
but no such evidence was presented.227  In 
fact, the Lyles explicitly stated they did not 
have any development plans.228

220 Id. 
221 Id. 
222 Id. 
223 Id. 
224 Id. 
225 Lyle, 2020 WL 7769632, at *11.  The market cost 
of oil and gas and the cost of development could 
drastically change based on the market and 
technology, id. 
226 Id. 
227 Id. 
228 Id. 
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Trespass and Breach of Contract Claims 
 The court reached its conclusion 
above by applying the accommodation 
doctrine but noted that, even if it were a 
misapplication of the doctrine, the outcome 
would not vary.229  The Lyles undermine both 
of their pleaded claims, for trespass and 
breach of contract, by not developing.230 
 First, the Lyles pleaded a trespass 
claim.231  A successful trespass claim 
requires proving: 
 

1. The plaintiff owned or had  a lawful 
right  to possess the real property; 

2. The defendant entered the plaintiff’s 
real property, and such entry was 
intentional, physical, and voluntary; 
and 

3. The plaintiffs were injured by the 
defendant’s trespass.232 

 
Because both parties hold surface rights, 
Midway and Drgac do not actually encroach 
upon the Lyles’ rights until the Lyles actually 
seek to exercise their surface rights.233 
 Second, the Lyles claimed Drgac 
breached the 1948 Deed, which is a breach of 
contract claim.234  A breach of contract claim 
requires proving: 
 

1. A valid contract exists; 
2. There was performance or tendered 

performance by the plaintiff; 
3. There was breach of contract by the 

defendant; and 

 
229 Id. 
230 Id. 
231 Lyle, 2020 WL 7769632, at *11. 
232 Id. (citing Wilen v. Falkenstein, 191 S.W3d 791, 
798 (Tex. App.—Fort Worth 2006, pet. denied)). 
233 Id. 
234 Id. at *12. 
235 Id. (citing Abraxas Petroleum Corp. v. Hornburg, 
20 S.W.3d 741, 758 (Tex. App.—El Paso 2000, no 
pet.)). 

4. There were damages resulting from 
that breach.235 

 
Under the 1948 Deed, the contract in 
question, the Lyles had a right to access the 
surface estate to develop the minerals, but by 
not actually attempting to develop the 
property, they had yet to actually ask to enter 
the property for that purpose.236 
 Accordingly, the court found that the 
claims of trespass and breach of contract 
were both premature until the Lyles actually 
sought to exercise their rights to develop the 
mineral estate.237 
 
The Quiet Title Claim 
 The Lyles argued the surface waiver 
agreements created a cloud on their title to the 
mineral estate because the waiver agreements 
purported to relinquish the right to utilize the 
surface estate of Section 14 for mineral 
development, which expressly stated or 
implied that the Adjoining Mineral Owners 
had interests in Section 14.238  Because the 
waiver agreements were invalid as to Section 
14, the Lyles argued that that “they were 
entitled to a judgment expressly declaring the 
surface waiver agreements to be invalid and 
void, and ordering their removal from the 
public records, in order to quiet their title.”239   

Midway argued the waiver 
agreements did not create a cloud on title, but 
even if they did, any potential cloud on title 
was removed when Midway filed the 
corrections and Disclaimer of Interest and 

236 Id.  The Lyles did ask to enter the property for an 
inspection, but Midway declined because the ask was 
litigation-based, not adjunct to their rights to develop 
the mineral estate, id. at *12 n. 9. 
237 Lyle, 2020 WL 7769632, at *12. 
238 Id. 
239 Id. 
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when the trial court’s order stated the 
Disclaimer removed any cloud.240 

The Eighth Court of Appeals found 
that the Lyles were entitled to a declaration 
quieting their title because none of the above 
actions “fixed” the issues created by the 
waiver agreements, and some of the 
agreements did, in fact, create a cloud on 
title.241 

A plaintiff is entitled to a declaration 
quieting title by proving: 

 
1. It has an interest in a specific 

property; 
2. A defendant’s claim to the property 

affected the plaintiff’s title; and 
3. A defendant’s claim is invalid or 

unenforceable, even though facially 
valid.242 

 
 The Lyles owned part of the mineral 
estate in Section 14, but the twenty Adjoining 
Mineral Owners did not.243  These surface 
waiver agreements fell into three 
categories.244  The court separately addressed 
each category of agreements, as well as the 
effects of the Disclaimer of Interest and the 
trial court order to determine if there was a 
cloud on the Lyles’ title.245 
 
Category 1: Agreements That Claimed 
Mineral Rights in the Land Covered by the 
Leases 
 Seven Adjoining Mineral Owners 
signed agreements stating they owned 
minerals under the “Surface Lands,” as 

 
240 Id. 
241 Id. 
242 Id. at *13 (citing Heredia v. Zimprich, 559 S.W.3d 
223, 233 (Tex. App.—El Paso 2018, no pet.); Vernon 
v. Perrien, 390 S.W.3d  47, 61 (Tex. App.—El Paso 
2012, pet. denied)).  The invalid claim must appear 
valid on its face; if it is facially void, it cannot create a 
cloud on title, id. (citing Hahn v. Love, 321 S.W.3d 
517, 531 (Tex. App.—Houston 2009, pet. denied)). 
243 Lyle, 2020 WL 7769632, at *13. 

described in the Leases, and agreed to 
“waive[], release[] and relinquish[] all of 
[their] rights to use the surface of the ‘Surface 
Lands’” to develop minerals.246  All of these 
agreements attached the Leases or referenced 
the Leases with their public recoding 
information.247  The Leases covered Section 
14, but none of these Adjoining Mineral 
Owners had any rights in Section 14.248 
 The court found that the Category 1 
agreements were a cloud on the Lyles’ 
title.249  On their face, the Adjoining Mineral 
Owners claimed an interest in Section 14 
when they did not have an interest, and the 
invalidity of these agreements could only be 
determined by referencing additional 
instruments to determine the Adjoining 
Mineral Owners’ ownership.250  
Additionally, none of these agreements were 
corrected or altered by Midway.251 
 
Category 2: Agreements That Defined the 
Rights Owned by the Adjoining Mineral 
Owners 
 Three Adjoining Mineral Owners 
signed agreements stating they had interests 
“under some portion of or all” of the “Surface 
Lands,” as described in the Leases, and 
referenced the recording information for the 
Leases.252  The agreements also stated that 
the legal description for the land in which the 
Adjoining Mineral Owners owned interests 
was described in Exhibit A, and Exhibit A 
only expressly stated they only owned 
interests in Sections 71 and 77.253  The 
agreements further stated the Adjoining 

244 Id. 
245 See, id. at *13-15. 
246 Id. at *13. 
247 Id. 
248 Id. 
249 Lyle, 2020 WL 7769632, at *13. 
250 Id. 
251 Id. 
252 Id. at *14. 
253 Id. 
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Mineral Owners reserved their right to use 
the surface of the “Drillsite Areas,” as 
described in Exhibit B.254  Exhibit B 
described drillsites in Sections 14, as well as 
Sections 71 and 77; however, Exhibit B also 
expressly stated the Adjoining Mineral 
Owners “may use the Drillsite Area only to 
the extent [Adjacent] Mineral Owner holds 
ownership within the tract of land in which 
each Drillsite Area is situated.”255 
 With the express limitations and 
exhibit descriptions, the Adjacent Mineral 
Owners were not claiming an interest in 
Section 14; thus, the Category 2 agreements 
did not constitute a cloud on title, regardless 
of the validity of the corrections Midway 
filed to these agreements.256 
 
Category 3: Agreements that Claimed 
Rights in the Drillsites 
 Ten Adjoining Mineral Owners 
signed agreements stating they owned 
mineral interests under “some portion of or 
all” of the “Surface Land,” as described in the 
Leases, and referenced the recording 
information for the Leases.257  The 
agreements did not clarify the mineral 
interests actually owned.258  These 
agreements stated that “[Adjoining] Mineral 
Owner reserve[d] for itself, its successors and 
assigns the non-exclusive right to use the 
Surface Lands within the Drillsite Areas for 
purposes of exploring for, developing, 
drilling for, extracting, or transporting 
Minerals [subject to several limitations, not 
germane here],” and the Drillsite Areas were 
defined in attached exhibits as areas in 
Section 14, as well as Sections 71 and 77.259 

 
254 Id. 
255 Lyle, 2020 WL 7769632, at *14. 
256 Id. 
257 Id. 
258 Id. 
259 Id. 
260 Id. 
261 Lyle, 2020 WL 7769632, at *14. 

 Because the agreements did not 
clarify that the Adjoining Mineral Owners 
did not own an interest in Section 14, the 
court found they created a cloud on the Lyles’ 
title.260  Midway attempted to correct these 
agreements by crossing out the reference to 
Section 14 in the exhibit describing the 
Drillsite Areas; however, none the 
agreements were properly corrected or 
rerecorded under the Texas Property Code.261 
 The Texas Property Code allows 
parties to file “correction instruments” to 
correct previously recorded instruments, but 
the process differs for nonmaterial errors and 
material corrections.262  The Lyles argued the 
correction constituted a material change 
because the correction involved “remov[ing] 
land from a conveyance.”263  A correction 
instrument making a material correction must 
be “executed by each party to the recorded 
original instrument of the conveyance … ,” 
and none of the corrections were executed by 
the Adjoining Mineral Owners.264  Thus, the 
Lyles argued the corrections were invalid.265  
The court agreed that the correction was a 
material correction, so section 5.029 of the 
Texas Property Code applied but was not 
properly followed.266 
 Even if the change had been 
immaterial, the court found the correction 
instrument would not comply with section 
5.028 of the Texas Property Code which 
required that a “person who executes a 
correction instrument under this section shall 
disclose in the instrument the basis for the 
person’s personal knowledge of the facts 
relevant to the correction of the recorded 

262 Id. 
263 Id. (citing TEX. PROP. CODE § 5.029(a)(2) 
(providing that a correction instrument to “remove 
land from a conveyance that correctly conveys other 
land” constitutes a material correction)). 
264 Id. (quoting TEX. PROP. CODE § 5.029(b)(1)). 
265 Id. 
266 Id. 
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original instrument of conveyance.”267  The 
correction documents simply stated they 
were being rerecorded to correct Exhibit B; 
they did not indicate “who made the 
correction, or the basis for that person’s 
knowledge of the facts relevant to the 
correction.”268 
 Because the correction statute was not 
complied with, the Category 3 surface waiver 
agreements still clouded the Lyles’ title.269 
 
The Disclaimer of Interest 
 After the Lyles filed suit, Midway 
filed a “Disclaimer of Interest” in the public 
records which referred to the twenty surface 
waiver agreements, stating the waiver 
agreements did not “grant, convey or transfer 
to Midway any right, title or interest in or to 
the mineral estate of Section 14.”270  Midway 
argued this “removed any purported cloud” 
on the Lyles’ title.271  The Lyles, however, 
noted that the waiver agreements did not 
purport to give Midway a right to the mineral 
estate; rather, the Adjoining Mineral Owners 
in the Categories 1 and 3 agreements 
purported to claim an interest in the Section 
14 minerals.272  The court found the 
Disclaimer of Interest could not correct the 
Adjoining Mineral Owners’ invalid claim.273 
 
The Trial Court’s Order 
 The court likewise found that the trial 
court order did not clear any cloud on the 
Lyles’ title created by the invalid 
agreements.274  The trial court order stated 
that the Disclaimer of Interest removed “any 
purported cloud on title claimed by Plaintiff 
in Plaintiffs’ Amended Petition … ,” but, 

again, the Disclaimer did not remove the 
cloud.275  Additionally, the order referenced 
the Plaintiff’s Amended Petition which was 
not part of the public records; thus, “if a title 
researcher were looking at title fifty years 
hence, they would have to locate the amended 
petition to discern the allegations being 
asserted.”276  The court of appeals thus held 
that the outstanding Categories 1 and 3 
surface waiver agreements still constituted a 
cloud on the Lyles’ title, and remanded the 
case back to the trial court to enter a judgment 
appropriately quieting title to the Lyles’ 
mineral estate.277 
 
Holding 
 In summary, the court of appeals held 
that the accommodation doctrine applied to 
the case because the 1948 Deed did not define 
the rights of the competing estates.278  
Applying the doctrine, the court found that 
Midway and Drgac owed no duty to 
accommodate the Lyles until the Lyles 
exercised their rights to develop the mineral 
interest.279  Likewise, the court held that the 
Lyles could not successfully bring claims for 
trespass or breach of contract without first 
seeking to develop the mineral estate.280  The 
court further found that the surface waiver 
agreements in Categories 1 and 3 – those in 
which Adjoining Mineral Owners claimed an 
interest in Section 14 on the face of the 
agreement – constituted clouds on the Lyles’ 
title because the correction documents were 
invalid under the Texas Property Code, and 
neither the Disclaimer of Interest nor the trial 
court order actually disclaimed the Adjoining 
Mineral Owners purported claims.281 

 
267 Lyle, 2020 WL 7769632, at *15 (quoting TEX. 
PROP. CODE § 5.028(c)). 
268 Id. 
269 Id. 
270 Id. 
271 Id. 
272 Id. 
273 Lyle, 2020 WL 7769632, at *15. 

274 Id. 
275 Id. 
276 Id. 
277 Id. at *15-16. 
278 Id. at *8-9. 
279 Lyle, 2020 WL 7769632, at *11. 
280 Id. at *11-12. 
281 Id. at *13-15. 
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INTERPRETATION OF UNIQUE PROVISIONS 
 
 
Endeavor Energy Res., L.P. v. Energen 
Res. Corp., No. 18-1187, 2020 WL 7413727 
(Tex. Dec. 18, 2020).  Interpretation of 
Unique Provisions. 
 
 In Endeavor Energy Resources, L.P. 
v. Energen Resources Corp., the Texas 
Supreme Court found a continuous 
development provision in a lease to be 
ambiguous and, thus, unable to serve as a 
special limitation automatically terminating a 
lease.282  Texas courts are generally very 
hesitant to find a provision in an instrument 
is ambiguous, as it creates uncertainty and 
promotes future litigation, so the outcome in 
this case is highly unusual. 
 
Key Takeaways 

1. Courts will generally require 
termination language in an oil and gas 
lease to be clear and unequivocal.  

a. Contractual language will not 
serve as a special limitation 
unless there can be no other 
reasonable construction of the 
language. 

2. An instrument is ambiguous if it is 
subject to two or more reasonable 
interpretations. 

 
Origin of the Dispute 

In 2006, John Quinn leased his 
mineral interests in a 11,302.98-acre tract in 
Howard County (“Lease”) for three years and 

 
282 Endeavor Energy Res., L.P. v. Energen Res. Corp. 
No. 18-1187, 2020 WL 7413727, at *1 & 9 (Tex. Dec. 
18, 2020).  Some paperwork has been filed with the 
Texas Supreme Court, but a formal motion for 
rehearing has not yet been filed in this case.  For 
updates on the case’s rehearing status, visit Case: 18-
1187, TEXAS JUDICIAL BRANCH: SUPREME COURT, 

as long thereafter as oil and/or gas was 
produced in paying quantities, provided the 
lessee retained his interest in the entire tract 
only by complying with a continuous 
development program (“CDP”).283  The 
relevant language of the Lease outlining the 
CDP was as follows: 

 
This lease shall terminate as to all 
non-dedicated acreage any time a 
subsequent well is not commenced 
within one hundred fifty (150) days 
from the completion of a preceding 
well. … Lessee shall have the right to 
accumulate unused days in any 150-
day term during the continuous 
development program in order to 
extend the next allowed 150-day term 
between the completion of one well 
and the drilling of a subsequent 
well.284 

 
 Endeavor, as the owner of the 
leasehold interest in the Lease, drilled twelve 
wells without issue, extending the Lease into 
the secondary term according to the CDP.285  
On November 2, 2015, 310 days had elapsed 
without Endeavor commencing a new well, 
and Quinn executed a new lease on the non-
dedicated acreage with Energen.286  Energen 
sued Endeavor on November 4, and 
Endeavor began drilling a thirteenth well on 
November 12, 320 days after completing the 
previous well.287 

https://search.txcourts.gov/Case.aspx?cn=18-
1187&coa=cossup. 
283 Endeavor, 2020 WL 7413727, at *1. 
284 Id. 
285 Id. at *2. 
286 Id. 
287 Id. 
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 Energen argued the CDP 
unambiguously allowed unused days from 
any given 150-day period to be carried over 
only to the next 150-day period, which would 
have required Endeavor to drill the thirteenth 
well by July 1, 2015, 186 days after 
completion of the twelfth well, being the 150-
day period plus thirty-six unused days from 
the immediately preceding period.288  
Endeavor argued the CDP allowed unused 
days from any 150-day period to be carried 
over across multiple terms; thus, Endeavor 
had accumulated 377 days to begin the 
thirteenth well.289  Alternatively, Endeavor 
claimed the CDP was ambiguous as to 
whether Endeavor could accumulate unused 
days over multiple terms and, thus, could not 
operate as a special limitation.290  The trial 
court sided with Energen, and the court of 
appeals affirmed.291 
 
Instrument Interpretation – Plain 
Language 
 When construing a contract, such as 
an oil and gas lease, a court must determine 
the intent of the parties as objectively 
expressed by the plain language of the 
agreement, harmonizing all parts that may 
appear contradictory.292  Although 
consideration of the surrounding 
circumstances can be helpful in 
understanding the meaning of the words, 
extrinsic evidence should not be used to 
rewrite the contract to say what it 
unambiguously does not.293  If after applying 

 
288 Id. at *1-2. 
289 Endeavor, 2020 WL 7413727,. at *2. 
290 Id. 
291 Id. 
292 Id. (citing URI, Inc. v. Kleberg County, 543 S.W.3d 
755, 764 (Tex. 2018); Anadarko Petroleum Corp. v. 
Thompson, 94 S.W.3d 550, 554 (Tex. 2002)). 
293 Id. at *3 (citing First Bank v. Brumitt, 519 S.W.3d 
95, 110 (Tex. 2017)). 
294 Id. (citing Endeavor Energy Res., L.P. v. Discovery 
Operating, Inc., 554 S.W.3d 586, 606 (Tex. 2018); 

all principles of construction, the language in 
the contract could have more than one 
reasonable interpretation, then the contract is 
deemed ambiguous, and the court will not 
find the contractual language to 
automatically terminate an oil and gas lease 
unless the language unequivocally has no 
other meaning.294 
 The court began by considering the 
plain meaning of the language; specifically, 
the parties disputed the plain language 
creating the CDP requirements.295  The 
parties disagreed about the meaning of the 
repeated phrase “150-day term.”296  
Endeavor argued the phrase was a generic 
label to describe all terms, both extended and 
non-extended, and once unused days began 
accumulating, a term was rarely exactly 150 
days.297  Energen contended the sentence 
referred to both extended and non-extended 
terms as a “150-day term” to convey that each 
term is 150 days for purpose of calculating 
how many unused days have been generated, 
and under the plain language of the sentence, 
the lessee may not accumulate unused days 
from a term after its 150th day or use unused 
days to extend anything other than a 150-day 
term.298  The court found that it could not 
reject either potential reading as 
unreasonable based on the operative text of 
the Lease alone.299 

Energen emphasized that the Lease 
distinctly referred to “any… term” and 
“next… term” as singular rather than plural, 
which Energen read to mean unused days 

Plains Expl. & Prod. Co. v. Torch Energy Advisors 
Inc., 473 S.W.3d 296, 305 (Tex. 2015); Knight v. 
Chicago Corp., 188 S.W.2d 564, 566 (Tex. 1945)). 
295 Endeavor, 2020 WL 7413727, at *4 (citing RSUI 
Indem. Co. v. The Lynd Co., 466 S.W.3d 113, 121 
(Tex. 2015)). 
296 Id. 
297 Id. 
298 Id. at *5. 
299 Id. 
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from a single term can be rolled over only to 
the very next single term.300  Endeavor 
focused on the terms “extend” and “next,” 
arguing they meant that if any days in the 
extended term were not used, all of those 
days rolled over to the next term after that, 
and so on.301  Regardless, the court found that 
the question goes back to whether the “any 
150-day term” from which you take unused 
days was intended to extend terms or instead 
required calculation of unused days based on 
a 150-day term even if that term had been 
extended— a question which the court found 
was too close to call.302 

The parties further disagreed about 
the meaning of “accumulate.”303  Endeavor 
argued the “right to accumulate” unused days 
indicated a right to bank an accumulation of 
unused days over multiple terms, because if 
days could only accrue once and then are lost, 
no “accumulating” occurs.304  Energen 
argued, and the court agreed, that Endeavor 
placed too much emphasis on the word.305  
Taken in context, the term “accumulate” did 
not indicate that it must mean a gradual build 
up over time; rather, “accumulate” more 
broadly means “to increase in quantity or 
number,” which could also describe 
accumulating each unused day from a single 
term.306 
 

 
300 Id. at *4-5. 
301 Endeavor, 2020 WL 7413727, at *4-5. 
302 Id. at *5. 
303 Id. at *6. 
304 Id. 
305 Id. 
306 Id. (quoting Source, Inc. v. Am. Exp. Co., No. 2-
05-CV-364, 2007 WL 2727137, at *9 (E.D. Tex. Sept. 
14, 2007)). 
307 Endeavor, 2020 WL 7413727, at *6 (citing URI, 
Inc. v. Kleberg County, 543 S.W.3d 755, 758 (Tex. 
2018); Balandran v. Safeco Ins. Co. of Am., 972 
S.W.2d 738, 741 (Tex. 1998); Universal C. I. T. Credit 
Corp. v. Daniel, 243 S.W.2d 154, 157 (Tex. 1951)). 

Instrument Interpretation – Extrinsic 
Evidence 

Ultimately, the court found its 
analysis of the operative text of the Lease to 
be inconclusive and turned to extrinsic 
evidence to shed light on the objective 
meaning to determine if the document could 
be deemed ambiguous under Texas contract 
law.307  Endeavor argued that their 
interpretation made more sense economically 
because it represented a more sensible 
bargain between the parties than Energen’s 
interpretation.308  Endeavor theorized Quinn 
bargained for completion of a new well every 
150 days, on average, while the lessee 
bargained for flexibility in its drilling 
schedule, and its interpretation best balanced 
these presumptive objectives because the 
average period is still 150 days when banking 
unused days over multiple periods.309   

Energen, however, contended that the 
point of a CDP is to require development 
efforts to be continuous with no gaps and 
theorized that Quinn was more interested in 
avoiding excessively long gaps rather than 
averaging a certain duration between 
wells.310  The court found that neither party’s 
argument regarding commercial purpose was 
strong enough to break the tie created by the 
ambiguous language of the Lease.311 

Energen further argued its 
interpretation by showing secondary sources 
included examples of model CDP clauses 

308 Id. at *7. 
309 Id. (citing Ronald D. Nickum, Negotiating and 
Drafting a Modern Oil and Gas Lease on Behalf of 
Lessor, 13 TEX. TECH L. REV. 1401, 1432 (1982) (“[I]f 
the lessee exceeds the requirements of continuous 
development by drilling more wells than is necessary 
within a stated period …, it is only fair that it be 
allowed to stack time periods to extend the time when 
it must … commence another well.”")). 
310 Id. (citing Endeavor Energy Res., L.P. v. Discovery 
Operating, Inc., 554 S.W.3d 586, 597 (Tex. 2018)). 
311 Id. at *8. 
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explicitly allowing the lessee to bank unused 
days yet the parties chose to not to explicitly 
use such terminology on purpose.312   

The court declined to adopt the 
argument that the mere existence in a book of 
standard language the parties could have used 
meant the parties consciously decided to 
reject the standard language from the book.313  
Accordingly, the court found the language 
remained ambiguous.314 
 
The CDP as a Special Limitation 

Energen sought to enforce the CDP as 
a special limitation, asking the court to 
declare Endeavor’s interest in the 
undeveloped land terminated.315  The court, 
however, held that the language was 
ambiguous, and explained that there was a 
longstanding rule that contractual language 
will not serve as a special limitation unless 
there can be no other reasonable construction 
of the language.316 
In conclusion, the Texas Supreme Court 
found that the language of the CDP was 
ambiguous; thus, it could not be enforced as 
a special limitation terminating the Lease.317  
The court further emphasized that litigation 
could have been avoided if the parties had 
taken better care when drafting the clause at 
issue.318  The court reversed the judgment of 
the court of appeals, rendering judgment for 
Endeavor on the question of title, and 
remanded the case to the trial court for further 
proceedings.319 

 
312 Id. 
313 Endeavor, 2020 WL 7413727, at *8. 
314 Id. at *9 (citing Lenape Res. Corp. v. Tenn. Gas 
Pipeline Co., 925 S.W.2d 565, 574 (Tex. 1996)). 
315 Id. 
316 Id. (citing Knight v. Chicago Corp., 188 S.W.2d 
564, 566 (Tex. 1945)). 
317 Id. 
318 Id. 
319 Endeavor, 2020 WL 7413727, at *9. 
320 Geary v. Two Bow Ranch L.P., No. 04-18-00610-
CV, 2020 WL 354763, at *1 (Tex. App.—San Antonio 

 
Geary v. Two Bow Ranch L.P., No. 04-18-
00610-CV, 2020 WL 354763 (Tex. App.—
San Antonio Jan. 22, 2020, pet. filed).  
Interpretation of Unique Provisions.  

 
In Geary v. Two Bow Ranch L.P., the 

Fourth Court of Appeals addressed a dispute 
over interpretation of a warranty deed and its 
application to a subsequent mineral lease.320  
This case is an example of how highly unique 
language in an instrument can give rise to 
litigation. 
 
Key Takeaways 

1. In deed interpretation cases, courts 
will follow the following rules of 
deed construction: 

a. Four Corners Rule: The 
primary duty of the court is to 
determine the intent of the 
parties as expressed within the 
“four corners” of the 
instrument; and 

b. Holistic View: Courts focus 
on looking at the intent of the 
parties based on a holistic 
view of the circumstances.  
This means harmonizing all 
seemingly contradictory 
provisions together in context. 

2. Specifically, this case reaffirms the 
U.S. Shale321 and Hysaw322 “holistic 

Jan. 22, 2020, pet. filed).  A petition to review this case 
was filed with the Texas Supreme Court on April 13, 
2020; however, the Texas Supreme Court has not yet 
decided whether it will take the case.  For updates on 
the case’s status in the Texas Supreme Court, visit 
Case: 20-0169, TEXAS JUDICIAL BRANCH: SUPREME 
COURT, https://search.txcourts.gov/Case.aspx?cn=20-
0169&coa=cossup. 
321 U.S. Shale Energy II, LLC v. Laborde Properties, 
L.P., 551 S.W.3d 148 (Tex. 2018). 
322 Hysaw v. Dawkins, 483 S.W.3d 1 (Tex. 2016). 
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view” approach to instrument 
interpretation. 

 
Origin of the Dispute 

The dispute stemmed from a 1981 
warranty deed in which B.B. Rankin Jr., 
W.K. McWilliams Jr., and Joseph W. Geary 
(collectively, “Grantors”323) conveyed 2,614 
acres of land in Bandera County to Meader 
Construction Co., Inc. (“Meader”), reserving 
a 1/2 interest in both the minerals and 
executive rights (“1981 Deed”).324  The deed 
also contained the following “Provisional 
Authority” language: “Grantee may control 
the executory rights pertaining to the 
minerals provided the Grantors and Grantee 
share equally in any and all proceeds related 
thereto.”325 
 Subsequently, Meader conveyed its 
interest in the property to Bandera Game 
Ranch Limited Partnership (“Bandera”), 
subject to the original Grantors’ reserved 
mineral interest.326  Bandera then conveyed 
the interest to Two Bow Ranch (“Two 
Bow”), subject to the same mineral 
reservation.327  In 2011, Two Bow executed a 
lease with Whiting Oil and Gas Corporation 
(“2011 Lease”).328  The 2011 Lease provided 
that if the lease covered less than the entire 
and undivided fee simple estate, “the 
royalties and other monies accruing from any 
part as to which this Lease covers less than 
such full interest, shall be paid only in the 
proportion which the interest therein, if any, 
covered by the Lease, bears to the whole and 
undivided fee simple estate therein.”329  Two 
Bow received a lease bonus payment of 
$174,498 pursuant to the 2011 Lease, which 

 
323 Only the assignees of Rankin and Geary are parties 
to this case; however, for simplification, we will also 
refer to appellants, which do not include McWilliams, 
as Grantors. 
324 Geary, 2020 WL 354763, at *1. 
325 Id. 
326 Id. 
327 Id. at *2. 

Grantors argued should be shared with them 
under the Provisional Authority clause of the 
1981 Deed.330 
Key Issues 

  As the court noted, the “central 
question … [was] whether [Two Bow] had 
any authority (and … any duty) to exercise 
[the Grantors’] executive rights in their 
retained one-half mineral interest.”331  The 
1981 Deed gave Meader the authority to 
control the executive rights in the Grantors’ 
retained interest in the Provisional Authority 
clause; however, the parties disagreed about 
whether only Meader had the right to exercise 
the Provisional Authority, or whether it was 
transferred through subsequent conveyances 
to Two Bow.332  To answer this central 
question, the court broke the case into three 
key issues:  

 
1. Whether the Provisional Authority of 

the 1981 Deed was assignable;  
2. If so, whether the Provisional 

Authority was assigned to Two Bow; 
and  

3. If it was, whether Two Bow had the 
authority and also the duty to exercise 
the executive rights as to the 
Grantors’ reserved minerals.333 
 
For its analysis, the appellate court 

looked to the plain language of the deed to 
ascertain the intent of the parties from within 
the four corners of the instrument.334  It did 
so in a manner that harmonized and gave 
effect to all of the provisions.335   
 

328 Id. 
329 Id. 
330 Geary, 2020 WL 354763, at *2. 
331 Id. at *4. 
332 Id. 
333 Id. at *3. 
334 Id. at *4. 
335 Id. 



 

 

 

 
32 

Key Issue No. 1 – Was the Provisional 
Authority of the 1981 Deed Assignable? 

The court first looked at whether the 
Provisional Authority was assignable.336 

The Grantors argued that the 1981 
Deed contained a single conveyance of the 
property, including all of the rights in the 
property.337  Thus, according to the Grantors, 
Meader became the owner of the executive 
rights as to the Grantors’ retained mineral 
interest, subject to the condition that it share 
any benefits flowing from the executive 
rights equally with the Grantors.338  This 
argument was premised on the idea that the 
executive rights were part of the property 
conveyed; however, court determined that the 
plain language of the deed contradicts that 
premise.339 

The court found that the only 
executive rights actually conveyed were 
those attached to the 1/2 mineral interest that 
the Grantors sold to Meader.340  The 
Provisional Authority notwithstanding, the 
1981 Deed expressly conveyed a 1/2 mineral 
interest and “related executory rights and 
interests associated therewith.”341  The plain 
language of “related” and “associated 
therewith” was determined to limit the 
interest conveyed to the executive rights 
attached to the 1/2 mineral interest 
conveyed.342   

The court made clear that the grant 
did not include the remaining undivided 1/2 
mineral interest or its attached executive 
rights, both of which were expressly reserved 
by the Grantors as follows: “Grantors 
expressly reserve and retain unto themselves 
one-half (1/2) of all oil, gas and other 

 
336 Geary, 2020 WL 354763, at *4-5. 
337 Id. at *5. 
338 Id. 
339 Id. 
340 Id. 
341 Id. (emphasis added). 
342 Geary, 2020 WL 354763, at *5. 
343 Id. 

minerals and related executory rights and 
interests associated therewith currently held 
by Grantors.”343  By including the same 
language in the reservation as was included 
in the grant, the Grantors effectively kept the 
same rights in the minerals reserved as in 
those conveyed.344  Thus, the court held that 
the 1981 Deed could not be read as 
simultaneously reserving and conveying 
ownership of the executive rights in 1/2 of the 
mineral estate belonging to the Grantors.345  

Specific to the Grantors’ argument, 
the court held that the 1981 Deed did not 
convey ownership of the Grantors’ executive 
rights.346  However, by including the 
Provisional Authority clause, the Grantors 
gave Meader conditional permission to 
exercise the executive rights without 
conveying their ownership or own authority 
to exercise those rights.347 

The court held that it was apparent 
from the construction of the deed as a whole 
that the Provisional Authority clause 
conveyed the authority to control the 
executory rights to all minerals, being both 
the Grantors’ 1/2 interest and Meader’s 1/2 
interest.348  This construction was consistent 
with the Provisional Authority’s requirement 
that the proceeds related to the exercise of 
executory rights be allocated equally to both 
Grantors and Grantee.349   

Additionally, the court found that 
although Meader was granted permission to 
control the executory rights to the entire 
mineral estate, it was not required to.350  By 
use of the word “may” and not “must,” the 
deed granted Meader the conditional 
permission to exercise the Grantors’ 

344 Id. 
345 Id. 
346 Id. at *5 & *7. 
347 Id. at *7. 
348 Geary, 2020 WL 354763, at *7. 
349 Id. 
350 Id. at *8. 
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executive rights, but it did not impose an 
obligation or duty to exercise those rights.351  
Thus, Meader could lease just its 1/2 mineral 
interest, or, if it chose, it could lease the entire 
mineral estate, as long as it shared the lease 
benefits equally with Grantors.352 

 
Key Issue No. 2 – Was the Provisional 
Authority Assigned to Two Bow? 

The court then considered whether 
the Provisional Authority, though not being a 
part of the property conveyed in the 1981 
Deed, was exercisable only by Meader, or 
whether the rights passed with the property 
down to Two Bow.353 

The Grantors argued that the 
language “successors and assigns forever” 
found in the habendum clause of the 1981 
Deed resulted in a Provisional Authority 
grant to Meader that was freely transferable 
in later conveyances.354  The court 
disagreed.355 

The court found the habendum clause 
applied only to the property conveyed by the 
grant; the property conveyed, as defined by 
the deed, did not include the Grantors’ 
reserved 1/2 mineral interest and executive 
rights or the associated Provisional Authority 
to optionally exercise the executive rights 
over said 1/2 mineral interest.356  Thus, 
because the Provisional Authority was not 
part of the property conveyed, the 
“successors and assigns forever” language 
did not apply to the Provisional Authority, 
nor did it indicate any intent that the 
Provisional Authority be assignable.357  
Because the Provisional Authority was not 

 
351 Id. 
352 Id. 
353 Id. 
354 Geary, 2020 WL 354763, at *8. 
355 Id. 
356 Id. 
357 Id. 
358 Id. at *8. 

conveyed as a property right, the court 
determined it was not assignable, and the 
conditional authority had been granted only 
to Meader.358 

Grantors further argued that the 
Provisional Authority was assignable as a 
contract right because “a contract is generally 
assignable.”359  However, the court 
determined that it did not need to address this 
issue because neither the deed from Meader 
to Bandera nor the deed from Bandera to Two 
Bow mentioned the Provisional Authority or 
the executive rights in the reserved 1/2 
interest.360  Because the Provisional 
Authority was not included in the property 
conveyed by the 1981 Deed, in order to be 
assigned to subsequent grantees, it had to be 
assigned as a separate contract right.361  The 
deeds to Bandera and Two Bow did not 
include such assignment, and there was no 
evidence that any other document exists 
containing such an assignment.362 

Ultimately, the court concluded that 
the 1981 Deed did not convey ownership of 
the executive rights to the 1/2 mineral interest 
reserved by Grantors; therefore, the retained 
executive rights did not pass with the 
property to Bandera and Two Bow.363  In 
other words, because the Provisional 
Authority was not part of the property 
conveyed, there was no evidence that the 
Provisional Authority was intended to be 
assignable from Meader.364  Additionally, 
there was no evidence that the Provisional 
Authority was independently assigned as a 
contract right.365 

 

359 Id. (citing Vernor v. Sw. Fed. Land Bank Ass’n, 
FLCA, 77 S.W.3d 364, 366 (Tex. App.— San Antonio 
2002, pet. denied)). 
360 Geary, 2020 WL 354763, at *8. 
361 Id. 
362 Id. at *8-9. 
363 Id. at *9. 
364 Id. 
365 Id. 
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Key Issue No. 3 – Did Two Bow Have the 
Authority and Duty to Exercise the 
Executive Rights in the Grantors’ Reserved 
Minerals? 

The court also addressed the scope of 
the 2011 Lease in response to Grantors’ 
contention that Two Bow effectively leased 
the entire mineral interest and, thus, was 
required to share the lease bonus received.366  
Two Bow asserted it leased its own 1/2 
mineral interest and did not lease the entire 
interest.367  The court held that because it had 
already determined that Two Bow did not 
own the executive rights to Grantors’ 1/2 
mineral interest or have the Provisional 
Authority to control said executive rights in 
Grantors’ interest, Two Bow had no 
ownership or any other rights that would have 

enabled it to lease any more than its own 
mineral interest.368 
Two Bow only had the power to exercise its 
own executive rights and could lease only its 
own mineral rights.369  The 2011 Lease 
explicitly provided for the proration of all 
payments received under the lease should the 
interest leased be less than the entire and 
undivided fee simple estate.370  Thus, any 
payments Two Bow received under the lease 
were attributable only to the 1/2 mineral 
interest Two Bow owned.371  In conclusion, 
the court found that Two Bow had no 
executive rights or powers over Grantors’ 
mineral interests under the 1981 Deed and 
owed no related duty to Grantors to lease 
their reserved mineral interest.372

 
366 Geary, 2020 WL 354763, at *9. 
367 Id. 
368 Id. 
369 Id. at *10 (citing Cockrell v. Tex. Gulf Sulphur Co., 
299 S.W.2d 672, 675 (Tex. 1956)). 

370 Id. 
371 Id. 
372 Geary, 2020 WL 354763, at *13. 
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POSTPRODUCTION COSTS 
 
 
BlueStone Natural Res. II, LLC v. Nettye 
Engler Energy, LP, No. 02-19-00236-CV, 
2020 WL 3865269 (Tex. App.—Fort 
Worth Jul. 9, 2020, pet. filed).  
Postproduction Costs.  

 
In BlueStone Natural Resources II, 

LLC v. Nettye Engler Energy, LP, the Second 
Court of Appeals found that a non-
participating royalty interest (“NPRI”) “free 
of cost in the pipe line” was free of 
production costs but burdened by 
postproduction costs.373  That is, the deed in 
question created a standard royalty interest 
that was burdened by postproduction costs.  
This case is one to watch, as the Texas 
Supreme Court has been asked to give a final 
decision. 
 
Key Takeaways 

1. The Texas Supreme Court has been 
asked to hear the case, so stay tuned. 

2. Valuation point matters.  When a 
court determines that the parties 
intended to value the royalty “at the 
well” – i.e., prior to having to incur 
the various costs to refine and get the 
product to the point of sale – then 
postproduction costs can be deducted 
from the interest.  Conversely, where 
a court determines that the parties 
intended for the valuation point to be 

 
373 BlueStone Natural Res. II, LLC v. Nettye Engler 
Energy, LP, No. 02-19-00236-CV, 2020 WL 3865269, 
at *6 (Tex. App.—Fort Worth Jul. 9, 2020, pet. filed).  
A petition to review this case was filed with the Texas 
Supreme Court on August 31, 2020; however, the 
Texas Supreme Court has not yet decided whether it 
will take the case.  For updates on the case’s status in 
the Texas Supreme Court, visit Case: 20-0639, TEXAS 
JUDICIAL BRANCH: SUPREME COURT, 

at the “point of sale,” then such 
interest will be considered cost-free in 
the sense that it is not liable for the 
various costs required to transport it 
and make it ready for sale.   

 
Origin of the Dispute 
 The dispute originated from a 1986 
conveyance of land in Tarrant County in 
which the predecessors of Nettye Engler 
Energy (“Engler”) reserved a 1/8 NPRI 
(“1986 Deed”).374  The 1986 Deed provided 
that the grantors reserved “a free one-eighth 
(1/8) of gross production of any such oil, gas 
or other mineral said amount to be delivered 
to Grantor’s credit, free of cost in the pipe 
line, if any, otherwise free of cost at the 
mouth of the well or mine … .”375 

 
BlueStone Acquired Operations for Lands 
Burdened by NPRI & Changed Cost-Free 
Interpretation 

In 2004, BlueStone’s predecessors 
leased the land and numerous producing 
wells were drilled.376  The NPRI was credited 
as free of postproduction costs and paid 
accordingly.377  In 2016, BlueStone acquired 
the operating rights for the wells from 
Quicksilver.378  Unlike Quicksilver, 
BlueStone interpreted the NPRI to be a 
standard NPRI free of production costs but 
subject to postproduction costs.379  BlueStone 

https://search.txcourts.gov/Case.aspx?cn=20-
0639&coa=cossup. 
374 BlueStone, 2020 WL 3865269, at *1. 
375 Id.. 
376 Id. 
377 Id. at *2. 
378 Id. 
379 Id. 



 

 

 

 
36 

accordingly paid royalties to Engler based on 
the value of gas produced as calculated at the 
point where the gas entered the pipeline 
attached to the well rather than the point of 
sale.380  Under this valuation point, 
BlueStone deducted postproduction costs 
related to delivering the gas to market, 
namely costs for transportation, gathering 
and compression, regulatory fees, and 
severance taxes.381  After learning that 
BlueStone was deducting these 
postproduction costs from its royalty interest, 
Engler sued.382 

 
Trial Court and Appeal 

On cross-motions for summary 
judgment, the trial court found in favor of 
Engler, ruling that the BlueStone should not 
have deducted at least some of the 
postproduction costs.383  However, a few 
days after delivering the ruling, the Supreme 
Court of Texas issued its opinion in 
Burlington Resources Oil & Gas Co. v. Texas 
Crude Energy, LLC,384 which addressed 
language similar to that in the 1986 Deed.385  
In Burlington Resources, the court construed 
the meaning of language that a royalty 
interest shall be delivered “into the pipelines, 
tanks, or other receptacles with which the 
wells may be connected” as being equivalent 
to phrases such as “at the well” or “at the 
wellhead,” which establish a valuation point 
that generally requires a royalty interest to 

 
380 BlueStone, 2020 WL 3865269, at *2. 
381 Id. 
382 Id. 
383 Id. 
384 Burlington Res. Oil & Gas Co. v. Texas Crude 
Energy, LLC, 573 S.W.3d 198 (Tex. 2019). 
385 BlueStone, 2020 WL 3865269, at *2; see 
Burlington Res., 573 S.W.3d 198. 
386 BlueStone, 2020 WL 3865269, at *2 (quoting 
Burlington Res., 573 S.W.3d at 211). 
387 Id. 
388 Id. at *3. 
389 Id. 
390 Id. 

bear postproduction costs.386  BlueStone 
moved that the trial court reconsider the case 
in light of Burlington Resources, but the 
court refused and this appeal followed.387 

The parties took contrasting positions 
as to what the language in the 1986 Deed 
specifically reserved.388  BlueStone 
contended that the general rule regarding 
valuation of royalty interests applied and, 
thus, Engler’s royalty was subject to 
postproduction costs.389  Engler, on the other 
hand, argued that the language of the 1986 
Deed was intended to convey a royalty 
interest free of postproduction costs.390  The 
court agreed with BlueStone.391When 
construing an instrument, the court must 
determine the intention of the parties as 
expressed in the document, giving terms their 
ordinary meaning, unless the document 
shows that the parties used them in a different 
sense, while harmonizing all parts of the 
instrument.392  In doing this, the court 
compared the language of the 1986 Deed to 
the language analyzed in two of its recent 
cases: Burlington Resources and Hyder.393 

 
Implications of Royalty Valuation Point 

The key fight in this case was over 
where the royalty interest was valued for 
royalty payment purposes – the equivalent to 
at the well or at the point of sale.  In simple 
terms, where gas is valued “at the well,” it is 
worth less because it still must be transported 

391 Id. 
392 BlueStone, 2020 WL 3865269, at *3 (citing 
ConocoPhillips Co. v. Koopman, 547 S.W.3d 858, 874 
(Tex. 2018); Tittizer v. Union Gas Corp., 171 S.W.3d 
857, 860 (Tex. 2005); Anadarko Petroleum Corp. v. 
Thompson, 94 S.W.3d 550, 554 (Tex. 2002); Heritage 
Res., Inc. v. NationsBank, 939 S.W.2d 118, 121 (Tex. 
1996); Luckel v. White, 819 S.W.2d 459, 461 (Tex. 
1991)).  
393 Id. at *4-6.  See Burlington Res. Oil & Gas Co. v. 
Texas Crude Energy, LLC, 573 S.W.3d 198 (Tex. 
2019); Chesapeake Expl., LLC v.  Hyder,  483 S.W.3d 
870, 872 (Tex. 2016). 
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to the point of sale which involves a host of 
processes – e.g., dehydrating, physical 
transportation, etc. – that incur various costs.  
Think of gas at the well as a raw good.  In 
contrast, where the gas is valued at the point 
of sale, it has a higher value.  Gas at the point 
of sale is worth more because the gas has 
been transported to the end-user and has 
undergone various value-enhancing 
processes.  Gas at this point is more akin to a 
finished good.  If gas is valued at the well 
(and, thus, royalties are calculated based on 
the value at the well), then the royalty owner 
is subject to his proportionate share of the 
various costs that must be incurred to turn the 
raw good into a finished good.  On the other 
hand, if the royalty owner’s share of royalty 
is calculated based on the amount received at 
the point of sale, then the royalty owner is not 
subject to these additional costs. 
 
Second Court of Appeals Held the 1986 
Deed Fixed the Valuation Point at the 
Well, Meaning the NPRI was Subject to 
Postproduction Costs 

Citing Burlington Resources, 
BlueStone argued that the 1986 Deed 
established a valuation point equivalent to “at 
the well,” and that Engler’s royalty interest 
was, therefore, subject to postproduction 
costs.394  In determining  the valuation point 
of the royalty provisions at  issue in 
Burlington Resources,  the court focused on 
what “into the pipeline” meant.395  That court 
concluded that “into the pipeline” was the 
equivalent of language that created a 
valuation point “at the wellhead or nearby,” 
and that, like at a valuation point at the 
wellhead or nearby, a valuation point defined 

 
394 BlueStone, 2020 WL 3865269, at *4; see 
Burlington Res., 573 S.W.3d at 211. 
395 BlueStone, 2020 WL 3865269, at *4; Burlington 
Res., 573 S.W.3d at 207. 
396 BlueStone, 2020 WL 3865269, at *4; Burlington 
Res., 573 S.W.3d at 212. 
397  BlueStone, 2020 WL 3865269, at *4. 

as “into the pipeline” meant the royalty 
interest was burdened by postproduction 
costs.396 

The 1986 Deed contained similar 
language in its valuation provision that the 
NPRI be “free of cost in the pipe line … .”397  
Strictly applying the holding in Burlington 
Resources, the court concluded that the 
valuation point of the royalty interest was the 
equivalent of a valuation point “at the 
wellhead,” and, thus, the royalty interest was 
burdened by postproduction costs.398 

 
Second Court of Appeals Rejected 
Arguments that Hyder Dictated Cost-Free 
Royalty 

Engler argued that the Supreme Court 
of Texas’s decision in Hyder controlled and 
that under the holding in Hyder, Engler’s 
royalty interest was free of postproduction 
costs.399  According to Engler, the granting 
clause in Hyder was “all but identical” to the 
granting clause in the case at issue.400  The 
Second Court of Appeals disagreed, stating 
that the language involved in Hyder was 
significantly different than that found in the 
1986 Deed.401 

In Hyder, the court interpreted an 
overriding royalty provision stating the 
grantor held “a perpetual, cost-free (except 
only its portion of production taxes) 
overriding royalty … .”402  The Hyder court 
found that while the term “‘cost-free’ may 
simply emphasize that the overriding royalty 
[was] free of production costs,” that could not 
be the case in Hyder because “‘cost-free’  had 
the parenthetical expressing a postproduction 

398 Id. 
399 Id. at *5; see Chesapeake Expl., LLC v.  Hyder,  
483 S.W.3d 870, 872 (Tex. 2016). 
400 BlueStone, 2020 WL 3865269, at *5. 
401 Id. 
402 Id. at *6; Hyder, 483 S.W.3d at 872. 
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cost.”403  The Hyder court found that the 
parenthetical cut against Chesapeake’s 
argument, as the phrase made it clear that the 
interest was free of production costs and then 
went on to separately discuss postproduction 
costs.404  According to the Hyder court, it 
would make no sense to state that the royalty 
was free of production costs, except for 
postproduction taxes, comparing this to 
saying “no dogs allowed, except for cats.”405  
On the other hand, the court found that the 
1986 Deed did not include any “except for 
cats” exception language because it did not 
except any postproduction costs.406 

Engler next argued that the 1986 
Deed’s “free [1/8] of gross production 
language” makes the reserved royalty interest 
free of postproduction costs.407  The court 
found that Hyder did not support this 
argument, as the  Hyder court recognized that 
a “free” royalty generally creates a royalty 
free of production costs but burdened by 
postproduction costs.408  Accordingly, the 
court concluded that the phrase “free” in the 
1986 Deed referenced the nature of a 
standard royalty, which was free from 
production costs.409 

Finally, Engler argued that the 
grantors would have no motivation to burden 
their royalty with postproduction costs.410  
The court rejected this argument, holding that 
the same argument could be made by 

 
403 BlueStone, 2020 WL 3865269, at *6 (citation 
omitted); Hyder , 483 S.W.3d at 873. 
404 BlueStone, 2020 WL 3865269, at *6; Hyder , 483 
S.W.3d at 874. 
405 BlueStone, 2020 WL 3865269, at *6; Hyder , 483 
S.W.3d at 874. 
406 BlueStone, 2020 WL 3865269, at *6. 
407 Id. 
408 Id. (citing Hyder, 483 S.W.3d at 873 n. 19& 874.). 
409 Id. 
410 Id. 
411 Id. 
412 BlueStone, 2020 WL 3865269, at *6 (citing Nat’l 
Union Fire Ins. Co. v. CBI Indus., Inc., 907 S.W.2d 
517, 521-22 (Tex. 1995)). 

grantees who would have no motivation to 
burden their interest with postproduction 
costs, particularly given that the default rule 
in Texas was that the grantor’s royalty 
interest would bear such costs.411  The court 
also found that such an interpretation would 
require looking at the drafter’s subjective 
intent to construe the express language, 
which it was not supposed to do.412 

In conclusion, the court found that the 
1986 Deed created a standard royalty interest 
that was burdened by postproduction costs.413 

 
 

Devon Energy Prod. Co. v. Sheppard, No. 
13-19-00036-CV, 2020 WL 6164467 (Tex. 
App.—Corpus Christi Oct. 22, 2020, no 
pet.).  Postproduction Costs.  

 
In Devon Energy Production Co. v. 

Sheppard, the Thirteenth Court of Appeals 
analyzed “highly unique” royalty provisions 
in some DeWitt County oil and gas leases to 
determine what postproduction costs could 
be deducted from the royalty interests.414  
The court originally issued a memorandum 
opinion on the case on June 25, 2020, but 
after appellants filed a motion for rehearing, 
the court denied said motion, withdrew its 
opinion from earlier in 2020, and substituted 
a new opinion on October 22, 2020.415 
 

413 Id. 
414 Devon Energy Prod. Co. v. Sheppard, No. 13-19-
00036-CV, 2020 WL 6164467, at *1 (Tex. App.—
Corpus Christi Oct. 22, 2020, no pet.).  Some 
paperwork has been filed with the Texas Supreme 
Court, but a formal petition for review has not yet been 
filed in this case.  For updates on the case’s status in 
the Texas Supreme Court, visit Case: 20-0904, TEXAS 
JUDICIAL BRANCH: SUPREME COURT, 
https://search.txcourts.gov/Case.aspx?cn=20-
0904&coa=cossup. 
415 Sheppard, 2020 WL 6164467, at *1; see Devon 
Energy Prod. Co. v. Sheppard, No. 13-19-00036-CV, 
2020 WL 3478680 (Tex. App.—Corpus Christi Jun. 
25, 2020), withdrawn, Devon Energy Prod. Co. v. 
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Key Takeaways 
1. The court’s holding tied the ability to 

charge postproduction costs, at least 
under the “highly unique” royalty 
provisions at issue, to whether the 
contract for a postproduction activity 
– transportation, processing, 
marketing, etc. – specified the 
purpose of the costs.   

2. This case is likely to be appealed to 
the Texas Supreme Court.   

3. From a practical application, it seems 
difficult to truly distinguish 
production agreements that include 
deductions “with a stated purpose” 
from those with deductions “without 
a stated purpose.”  If the opinion is 
affirmed, it is likely producers will 
simply delete the language in the 
contract that states the purpose for a 
deduction in order to pass the cost on 
to royalty owners. 

4. Cost-free language should be plain 
but precise.  Unique or overly worded 
clauses cause trouble. 

 
Origin of the Dispute 

Beginning in 2007, appellees 
(“Sheppard and Crain”) leased mineral 
interests to appellants (“Devon”) under what 
the court dubbed the “Sheppard Lease” and 
the “Crain Lease.”416  The leases provided for 
royalties on oil and gas to be paid on gross 
proceeds of the sale received by the lessee 
and also contained the following provisions, 
the application of which was at issue in this 
case.417 
 

Paragraph 3(c) 
“If any disposition, contract or sale of 

oil or gas shall include any reduction or 
charge for the expenses or costs of 
production, treatment, transportation, 
manufacturing, process or marketing of the 
oil or gas, then such deduction, expense or 
cost shall be added to the market value or 
gross proceeds so that Lessor's royalty shall 
never be chargeable directly or indirectly 
with any costs or expenses other than its pro 
rata share of severance or production 
taxes.”418 
 
Addendum L 
 “Payments of royalty under the terms 
of this lease shall never bear or be charged 
with, either directly or indirectly, any part of 
the costs or expenses of production, 
gathering, dehydration, compression, 
transportation, manufacturing, processing, 
treating, post-production expenses, 
marketing or otherwise making the oil or gas 
ready for sale or use, nor any costs of 
construction, operation or depreciation of any 
plant or other facilities for processing or 
treating said oil or gas. Anything to the 
contrary herein notwithstanding, it is 
expressly provided that the terms of this 
paragraph shall be controlling over the 
provisions of Paragraph 3 of this lease to the 
contrary and this paragraph shall not be 
treated as surplusage despite the holding in 
the cases styled “Heritage Resources, Inc. v. 
NationsBank”, 939 S.W.2d 118 (Tex. 1996) 
and “Judice v. Mewbourne Oil Co.”, 939 
S.W.2d 135–36 (Tex. 1996).”419

 

 
Sheppard, No. 13-19-00036-CV, 2020 WL 6164467 
(Tex. App.—Corpus Christi Oct. 22, 2020). 
416 Sheppard, 2020 WL 6164467, at *1. 
417 Id. at *1-2. 

418 Id. at *2. 
419 Id.  See Heritage Res., Inc. v. NationsBank, 939 
S.W.2d 118 (Tex. 1996); Judice v. Mewbourne Oil 
Co., 939 S.W.2d 133, 135-36 (Tex. 1996). 
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Trial Court and Appeal 
 Sheppard and Crain sued Devon 
alleging that Devon was selling the oil and 
gas produced from the Sheppard and Crain 
Leases under contracts which contained an 
$18-per-barrel reduction in the sales price 
attributable to “gathering and handling, 
including rail and car transportation.”420  
Sheppard and Crain argued the $18-per-
barrel had to be added back to Devon’s gross 
price under Paragraph 3(c).421  The parties 
later asked the court to look at twenty-three 
various claims for costs and deductions for 
marketing the gas, most of which are charged 
by third party gas purchasers, to determine if 
those costs had to be added back to the 
royalty base under Paragraph 3(c).422  The 
trial court found in favor of Sheppard and 
Crain on all twenty-three issues, and this 
appeal followed.423 
 When analyzing the lease, the court 
construed the instrument seeking to enforce 
the intentions of the parties as expressed 
within the instrument, harmonizing and 
giving effect to all provisions so that none 
would be rendered meaningless.424  The court 
noted that the general rule was that royalty 
interests were not subject to production costs, 
but they are usually subject to postproduction 
costs, including taxes, transportation costs, 
and costs to render the minerals marketable; 
however, parties can contract to modify this 
general rule.425 
 

 
420 Sheppard, 2020 WL 6164467, at *2. 
421 Id. 
422 Id. at *3.  See id. at *20 app. (full list of issues 
submitted to the court). 
423 Id. at *4. 
424 Id. at *5 (citing Tittizer v. Union Gas Corp., 171 
S.W.3d 857, 860 (Tex. 2005); J.M. Davidson, Inc. v. 
Webster, 128 S.W.3d 223, 229 (Tex. 2003)). 

Court Rejected Argument that the Point of 
Sale Determined Whether Paragraph 3(c) 
Applied  
 Devon argued that the case involved 
an ordinary gross proceeds clause in which 
royalties are based on the gross proceeds 
actually received at the point of sale with no 
deductions; in other words, Devon argued 
that royalties for oil and gas sold downstream 
from the well are based on gross proceeds 
received without any downward adjustments 
for postproduction costs incurred prior to the 
point of sale.426  Devon further contended 
that if postproduction costs are expended 
after the point of sale, then downward 
adjustments to the sale price to account for 
such anticipated costs are permissible under 
the leases.427  Devon argued that such costs 
are not subject to Paragraph 3(c) because 
Devon never “directly or indirectly” incurred 
the costs at issue; rather, the downstream 
purchaser anticipated incurring or actually 
incurred the costs.428  The court disagreed.429 
 The court found that Paragraph 3(c) 
expressly contemplated the addition of 
certain sums to gross proceeds in order to 
arrive at the proper royalty base, and the 
paragraph would be superfluous or 
meaningless if the parties merely wished to 
prohibit deductions from gross proceeds.430  
The court found that the language in 
Paragraph 3(c) was exceptionally broad, and 
that there was nothing in the leases to suggest 
that it should be limited to expenses incurred 
prior to the point of sale.431  Furthermore the 
court stated that if the point of sale were the 
deciding factor as to whether Paragraph 3(c) 
applied, then Devon would choose to sell all 

425 Id. (citing Heritage Res., Inc. v. NationsBank, 939 
S.W.2d 118, 122 (Tex. 1996)). 
426 Sheppard, 2020 WL 6164467, at *10. 
427 Id. 
428 Id. 
429 Id. at *11. 
430 Id. 
431 Id. at *12. 
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production at the wellhead and unilaterally 
transform the royalty to a “market value at the 
well” royalty, which Devon acknowledged 
would be contrary to the intent of the 
parties.432 
 The court also found that by 
Addendum L citing Heritage Resources and 
Judice and specifically stating that the 
“Royalty Free of Costs” provisions was not 
mere surplusage, the parties intended to allow 
the royalty base to include value added by 
postproduction costs and, thus, exceed the 
market value “at the well.”433  Furthermore, 
the court noted that nothing in Addendum L 
indicated that it was intended to modify or 
contradict Paragraph 3(c), nor did it include 
any language prohibiting adding to the 
royalty base so that it exceeded gross 
proceeds.434  The court concluded that the 
Sheppard and Crain Leases provided 
generally for a “proceeds-plus” royalty,  with 
valuation at the market center rather than at 
the point of sale.435 
 
Twenty-Three Claims for Costs & 
Deductions 
 Next, the court looked at the twenty-
three issues which Sheppard and Cain argued 
were a “reduction or charge” to determine if 
Paragraph 3(c) applied, categorizing the 
issues as follows: 
 

1. Price adjustments of a fixed amount 
with a stated purpose; 

2. Price adjustments of a fixed amount 
without a stated purpose; 

3. Price adjustments based on a third-
party purchaser’s actual costs; 

4. Price adjustments for volumes of gas 
used by the producer for its own 

 
432 Sheppard, 2020 WL 6164467, at *12. 
433 Id. 
434 Id. 
435 Id. at *14. 
436 Id. 

operations and never sold to a third 
party; 

5. Price adjustments for production lost 
or unaccounted-for by third parties; 
and 

6. Value retained by the producer as a 
result of the application of 
contractually fixed recovery 
factors.436 

Category 1 
 Issues in this category concerned 
sales contracts under which the price was 
calculated by deducting a fixed sum from a 
published price, with the contract stating 
what the fixed sum covered.437  The $18-per-
barrel reduction for “gathering and handling, 
including rail car transportation” originally 
questioned by Sheppard and Cain fell into 
this category.438  The court concluded that 
such fixed deductions were a “reduction or 
charge” under Paragraph 3(c) because it was 
a deduction for the expressly stated purpose 
of transportation,  processing, and marketing; 
thus, the deduction had to be added back to 
the gross proceeds to calculate the royalty.439 
 
Category 2 
 Issues in this category concerned 
sales contracts under which the price was 
calculated in part by deducting a fixed sum 
from a published price without stating what 
the fixed sum covered.440  The court found 
that, although the fixed deductions were 
“reductions or charges” as defined in 
Paragraph 3(c), Paragraph 3(c) only applied 
to specific charges for the “production, 
treatment, transportation, manufacturing, 
process[ing] or marketing of the oil or 
gas.”441  Because the fixed deductions did not 
specifically apply to one of these stated 

437 Id. 
438 Sheppard, 2020 WL 6164467, at *14. 
439 Id. at *15. 
440 Id. 
441 Id. at *16. 
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purposes, the court found that Devon was not 
required to add these amounts to the gross 
proceeds to calculate the royalty.442 
 
Category 3 
 Issues in this category concerned 
sales contracts under  which the third-party 
purchaser’s actual postproduction costs were 
deducted from a published price to determine 
the applicable sales price.443  These costs 
reflected the actual transportation, 
processing, and marketing costs of the third-
party purchaser, so they met the requirements 
of the type of charges contemplated by 
Paragraph 3(c).444  As previously discussed, 
the court found that Paragraph 3(c) was not 
limited to deductions made prior to the point 
of sale; therefore, the court found that Devon 
was required to add these amounts to the 
gross proceeds to calculate the royalty.445 
 
Categories 4-6 
 Issues in Categories 4-6 do not 
involve the deduction of postproduction 
costs.446  The court concluded that Devon 
was not required to add amounts to the gross 
proceeds to calculate the royalty for: (1) the 
gas Devon used to fuel their own operations, 
either on the leases themselves or other leases 
within the pooled unit, and never sold to a 
third party; (2) production retained or lost by 
a third-party purchaser; and (3) excess value 
as a result of the application of  contractually 
fixed recovery factors.447  Specifically, the 

 
442 Id. 
443 Id. 
444 Sheppard, 2020 WL 6164467, at *17. 
445 Id. 
446 Id.  
447 Id. at *17-20. 
448 Id. at *18 (finding that the dictionary defined 
“disposition” as the act of disposing and to “dispose” 
of something as getting rid of it or transferring it to the 
control of another) (citing Disposition, MERRIAM-
WEBSTER ONLINE DICTIONARY, 
https://www.merriam-

court found that gas used by Devon to fuel 
their own operations was not included in a 
“disposition” under the common definition of 
the term and, thus, did not implicate 
Paragraph 3(c).448  The court found that costs 
for production retained or lost by a third-
party purchaser or for excess value as a result 
of the application of contractually fixed 
recovery factors were not charges “for the 
expenses or costs of production, treatment, 
transportation, manufacturing, process[ing] 
or marketing of the oil or gas” as required by 
Paragraph 3(c).449 
 
Court’s Warning About Unique Language 
in Leases 
 The court concluded that this case 
epitomized the problem with the use of 
“cryptic language” in oil and gas leases and 
found  Paragraph 3(c) in the leases to have 
been highly unique.450  The court found that 
Paragraph 3(c) showed that the parties 
intended to allow the royalty base to exceed 
not just the market value at the well but also 
exceed Devon’s gross proceeds.451  The court 
further noted that the parties likely did not 
share a mutual conception of what was to be 
covered by Paragraph 3(c) when drafting the 
leases, and many hours and dollars would 
have been saved had parties said exactly what 
they intended without resorting to “industry 
jargon, outdated legalese, or tenuous 
assumptions about how judges will interpret 
industry jargon or outdated legalese.”452 

webster.com/dictionary/disposition (last visited June 
19, 2020); Dispose, MERRIAM-WEBSTER ONLINE 
DICTIONARY, https://www.merriam-
webster.com/dictionary/dispose (last visited June 19, 
2020)). 
449 Id. at *19-20. 
450 Sheppard, 2020 WL 6164467, at *20. 
451 Id. 
452 Id. (quoting Burlington Res. Oil & Gas Co. v. Texas 
Crude Energy, LLC, 573 S.W.3d 190, 210 n. 10 (Tex. 
2019)). 
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 This case is worth a full read to get a 
good summary of each of the Texas Supreme 
Court’s notable decisions on postproduction 
costs – Heritage Resources v. 
NationsBank,453 Judice v. Mewbourne Oil 
Co.,454 Chesapeake Exploration v. Hyder,455 

and Burlington Resources v. Texas Crude 
Energy.456  It also gives a fairly detailed 
description of the gas fractionation process 
and provides a glimpse at what is found in 
those postproduction agreements that are not 
readily available to the public

 
453 Heritage Res., Inc. v. NationsBank, 939 S.W.2d 
118 (Tex. 1996)) 
454 Judice v. Mewbourne Oil Co., 939 S.W2d 133 
(Tex. 1996). 

455 Chesapeake Exploration, L.L.C. v. Hyder. 483 
S.W.3d 870 (Tex. 2016). 
456 Burlington Res. Oil & Gas Co. v. Texas Crude 
Energy, LLC, 573 S.W.3d 190 (Tex. 2019). 
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CONSENT-TO-ASSIGN PROVISIONS 
 
 
Mayo Found. for Med. Educ. & Research 
v. BP America Prod. Co., 447 F. Supp. 3d 
522 (N.D. Tex. 2020).  Consent-to-Assign 
Provisions. 
 

In Mayo Foundation for Medical 
Education & Research v. BP America 
Production Co., the United States District 
Court for the Northern District of Texas 
became the first court in Texas to consider: 

 
1.  Whether a consent-to-assign 

provision in an oil and gas lease was 
an unenforceable restraint on 
alienation; and 

2. What factors a court must consider 
when determining if a party’s refusal 
to consent to an assignment was 
unreasonable.457 

 
Key Takeaways 

1. If you refuse to consent to an 
assignment of an oil and gas lease, 
you had better have a good, 
documented reason why the potential 
assignee is an unfit operator. 

2. Courts disfavor absolute restraints on 
alienation. 

3. Promissory restraints are valid if they 
permit an assignment to at least some 
possible parties. 
 

Origin of the Dispute 
In 1994, Barbara Lips leased her 

ranch in Roberts and Ochiltree Counties to 

 
457 See Mayo Found. for Med. Educ. & Research v. BP 
America Prod. Co., 447 F. Supp. 3d 522, 532 & 534 
(N.D. Tex. 2020). 
458 Id. at 525. 
459 Id. at 525-26. 
460 Id. at 526. 

Alpar Resources, Inc. (“Alpar”) for oil and 
gas exploration and production.458  Mrs. Lips 
died in 1995 and devised her ranch to the 
endowment arm of Mayo Clinic (“Mayo”).459  
The lease was later amended to include the 
following consent-to-assign provision: “The 
rights and obligations of the Lessee 
hereunder are not assignable or transferable 
in any respect by it, except upon the written 
approval of [lessor’s agent], which approval 
shall not be unreasonably withheld.”460 
 

BP America Production Company 
(“BP”) eventually came to own the leasehold 
interest for part of the lease.461  In 2019, BP 
asked Mayo for consent to assign its interest 
to Courson Oil & Gas (“Courson).462  Mayo 
refused because of past business dealings and 
litigation with Courson.463  BP responded that 
consent was not legally required and 
informed Mayo that Courson had elected to 
acquire the interest.464  Mayo sued seeking an 
injunction to stop the assignment.465 
 The court focused its analysis on two 
questions: 
 

1. Was the consent-to-assign provision 
an unenforceable restraint on 
alienation of property? 

2. If consent to an assignment may be 
withheld, was the refusal to consent 
“unreasonable” given that Courson 

461 Id. at 525-26 (Amoco Production Company merged 
with BP America Production Company). 
462 Id. at 527. 
463 Mayo, 447 F. Supp. 3d at 527. 
464 Id. 
465 Id. 
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was an established and financially 
secure oil and gas operator?466 

 
Consent-to-Assign and Restraint on 
Alienation 
 In Texas, an oil and gas lease conveys 
a fee simple determinable property interest in 
the mineral estate to the lessee.467  
Accordingly, oil and gas leases are subject to 
Texas law and public policy which strongly 
disfavor restraints on alienation (i.e., the 
restriction of one’s ability to convey away a 
real property interest).468 

The federal court noted that Texas 
courts have never decisively addressed the 
validity of consent-to-assign provisions in oil 
and gas leases.469  Accordingly, the court 
adopted the American Law Institute’s 
Restatement of Property (“the Restatement”) 
classification system dividing restraints on 
alienation into three categories:470  

 
1. Promissory Restraints: A provision 

that imposes contractual liability on a 
party breaching an agreement not to 
convey;471 

2. Disabling Restraints: A provision 
which makes a later conveyance 
“void”;472 and   

3. Forfeiture Restraints: a provision 
which makes a later conveyance 

 
466 Id. at 529. 
467 Id. at 529-30 (citing Natural Gas Pipeline Co. of 
America v. Pool, 124 S.W.3d 188, 192 (Tex. 2003)). 
468 Id. at 530 (citing Robbins v. HNG Oil Co., 878 
S.W.2d 351, 363 (Tex. App.—Beaumont 1994)). 
469 Mayo, 447 F. Supp. 3d at 530. 
470 Id. (citing RESTATEMENT (FIRST) OF PROP. § 404 
(a)-(c)). 
471 Id. at 530 n. 12 (citing RESTATEMENT (FIRST) OF 
PROP. § 404(1)(b)). 
472 Id. at 530 n. 13 (citing RESTATEMENT (FIRST) OF 
PROP. § 404(1)(a)). 
473 Id. at 530 n. 14 (citing RESTATEMENT (FIRST) OF 
PROP. § 404(1)(c)). 
474 Id. at 530. 

terminate or possibly terminate the 
interest conveyed.473   

 
The court also adopted the 

Restatement’s position that promissory 
restraints are valid if they permit alienation to 
at least some possible alienees.474 

 
Restraint At Issue Determined to be 
Promissory Restraint 
 The court concluded that this 
particular consent-to-assign provision was a 
promissory restraint.475  The court found the 
plain language of the clause did not reflect 
that an assignment would be void (a disabling 
restraint) or cause the lease to terminate (a 
forfeiture restraint).476 
 As previously noted, promissory 
restraints on alienation are valid if they are 
not absolute.477  The court stated a provision 
that simply stated the Lessee could not assign 
its rights under the lease in any respect would 
likely not satisfy the requirement that a 
restraint on alienation not be absolute.478  
Comparatively, because the consent-to-
assign provision in the lease at issue prohibits 
“unreasonable” refusals to consent, which 
renders the provision less absolute, the court 
found that it was not an invalid restraint on 
alienation.479 
 
 

475 Mayo, 447 F. Supp. 3d at 531. 
476 Id. 
477 Id. at 532 (citing the RESTATEMENT (THIRD) OF 
PROP.: SERVITUDES § 3.4 cmt. d).  Footnote 15 notes 
that although the Restatement excludes mineral law 
from its discussion of servitudes, leading oil and gas 
scholars argue that the Restatement’s views on 
absolute restraints against alienation could be applied 
in an oil and gas context, id. at 532  n.15.  See, e.g., T. 
Ray Guy & Jason E. Wright, The Enforceability of 
Consent-to-Assign Provisions in Texas Oil and Gas 
Leases, 71 SMU L. REV. 477, 487 (2018). 
478 Mayo, 447 F. Supp. 3d at 532. 
479 Id. 



 

 

 

 
46 

Reasonability of Refusal 
 Once the court found that the 
provision was a valid restraint on alienation, 
it turned to look at whether Mayo’s refusal to 
consent to the assignment was 
unreasonable.480  Again, the court noted that 
Texas courts have not yet addressed the 
issue.481  Accordingly, the court turned to 
guidance from courts in other states, legal 
treatises, and scholarly works to compile the 
following list of factors to consider when 
assessing the reasonableness of a refusal to 
grant consent to assign an oil and gas lease: 
 

1. The assignee’s solvency and record 
on making timely royalty payments; 

2. The assignee’s reputation in the 
industry for honesty and reliability; 

3. The assignee’s prior working 
relationship with the lessor; 

4. The assignee’s capacity to operate the 
leasehold efficiently; 

5. Whether the assignee is a “lease 
flipper” that will not develop the 
property; 

6. Whether assignee would increase the 
non-cost bearing interests on the 
property, such as overriding royalties 
and production payments; and 

7. Whether assignee is a competitor in 
the field.482 

 
Weighing these factors, the court 

concluded that Mayo had not submitted 
enough evidence to show the refusal to 

 
480 See id. 
481 Id.  Footnote 17 notes that B.M.B. Corp. v. 
McMahan’s Valley Stores, 869 F.2d 865, 869 (5th Cir. 
1989), is analogous to the case at issue but not 
prevailing authority as it applies to consent-to-assign 
clauses in landlord-tenant leases rather than oil and 
gas leases, and the First and Third Restatements of 
Property draw a distinction between the two bodies of 
law, id. 532, n. 17.  See B.M.B Corp. v. McMahan’s 
Valley Stores, 869 F.2d 865, 869 (5th Cir. 1989); 

consent to the Courson assignment was 
“reasonable.”483  The court found: 
 

1. There was no evidence Courson was 
insolvent or had a bad track record on 
making timely royalty payments; 

2. Mayo did not identify any 
malpractice by Courson undermining 
its industry reputation for honesty and 
reliability; 

3. Courson was an established oil and 
gas operator currently operating 
extensively in the area, demonstrating 
its desire to actually drill the lease and 
do so efficiently; and 

4. There was no evidence Courson 
would add any new non-cost bearing 
interests.484 

 
Only the last factor weighed in 

Mayo’s favor, as Courson was a direct 
competitor to Latigo, the operator partly 
owned by the plaintiff and plaintiff’s 
preferred assignee.485  Even so, the court 
stated that this “competitor” factor had not 
yet been adopted by any federal or state court, 
so it declined to find that this factor “tipped 
the scale” to make the refusal to consent 
reasonable.486 

This case was the first time a court 
looked at whether a consent-to-assign 
provision in an oil and gas lease could be a 
valid restraint on alienation.487  The court 
found that a consent-to-assign provision 
could be a valid restraint on alienation when: 

RESTATEMENT (FIRST) OF PROP.; RESTATEMENT 
(THIRD) OF PROP. 
482 Mayo, 447 F. Supp. 3d at 532-33.  See id. at 532-33 
nn. 18-23 (citing references to court opinions from 
other states, legal treatises, and scholarly work relied 
upon when determining which factors to consider). 
483 Id. at 533. 
484 Id. 
485 Id. 
486 Id. 
487 Id. at 530. 
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1. Only contractual liability is imposed 

upon a party that assigns without 
consent; and 

2. The provision allows for assignment 
to at least some assignees.488 

 
It was also the first case in which a court 
outlined the factors to consider when 

determining if refusal to consent to an 
assignment is unreasonable.489  Ultimately, 
the court concluded the consent-to-assign 
provision at issue was a valid restraint on 
alienation and that Mayo’s refusal to consent 
was unreasonable; thus, the court denied 
Mayo’s motion for an injunction seeking to 
prevent the assignment.490 

 
488 Mayo, 447 F. Supp. 3d at 530-32. 
489 Id. at 532.  See id. at 532-33 (listing factors). 

490 Id. at 532 & 534-35. 
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WILL INTERPRETATION 
 
 
ConocoPhillips Co. v. Ramirez, 599 
S.W.3d 296 (Tex. 2020), reh’g denied.  Will 
Interpretation. 
 
 In ConocoPhillips Co. v. Ramirez, the 
Texas Supreme Court held a testatrix’s 
bequest in her will of Ranch “Las Piedras” 
devised only the surface estate in the Ranch, 
not the mineral interest, because “Las 
Piedras” was previously defined as only 
including the surface estate.491  This is a case 
focused on instrument interpretation; that is, 
determining what the party drafting an 
instrument – here a will as opposed to a deed 
– intended when various impacted parties 
disagreed.  While the Ramirez case offers less 
precedential value for the language used, as it 
was somewhat unique to the circumstances, it 
reinforces the recent Texas trend of 
eschewing any “bright-line rules” for 
instrument interpretation and instead taking a 
holistic view to determine the intent of the 
parties. 
 
Key Takeaways 

1. The language at issue in this case is so 
unique that it is unlikely to provide 
much precedential value. 

2. Above all, Texas courts will take a 
holistic view of the intent of the 
parties as expressed in the instrument 
at issue. 

3. Title examiners beware when faced 
with unclear, non-standard language.  
Seek protection from the suspense 
statutes.   

 
 

491 ConocoPhillips Co. v. Ramirez, 599 S.W.3d 296, 
301-02 (Tex. 2020), reh’g denied. 
492 Id. at 297. 
493 Id. 

The Multiple Partitions Resulting in “Las 
Piedras Ranch” 
 The court focused on the conveyances 
of the tract in question over the last eighty 
years to provide context as to the meaning of 
the “Las Piedras” in the will.492 
 
Partition No. 1 – 1966 

In 1941, Ildelfonso Ramirez died, 
leaving a total of 7,016 acres in Zapata 
County equally to his children, Leon Juan 
and Felicidad.493  Months later, the children 
partitioned the surface estate and severed the 
minerals, taking 3,508 surface acres each and 
a 1/2 mineral interest in the full 7,016 
acres.494 
 Leon Juan died in 1966 leaving 1/2 of 
his 3,508-acre surface estate and 1/2 of his 
1/2 mineral interest in the 7,016 acres to his 
wife, Leonor, and the remaining 1/2 surface 
estate and 1/2 of the 1/2 mineral interest in 
equal shares to his children, Leon Oscar Sr., 
Ileana, and Rodolfo.495 
 
Partition No. 2 – 1975, “Las Piedras” 
Created 

In 1975, Leonor and her children 
partitioned their interests in a partition 
agreement that specifically excluded the 
mineral estate (“1975 Partition 
Agreement”).496  In the 1975 Partition 
Agreement, Leon Oscar Sr. and Ileana jointly 
took a 1,058-acre tract that the agreement 
stated was “known as Las Piedras Pasture,” 
which was a separate tract not contiguous 
with the remaining property.497 
 

494 Id. 
495 Id. 
496 Id. at 298. 
497 Ramirez, 599 S.W.3d at 298. 
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Partition No. 3 – 1978 Exchange Agreement 
In 1978, Leonor and Ileana swapped 

their surface tracts in an exchange agreement 
that stated Leon Oscar Sr. and Ileana had 
earlier “partitioned the surface to 1058 acres 
… known as ‘Las Piedras Ranch’” and that 
Ileana agreed to convey to Leonor “all of her 
right, title and interest in and to the surface to 
… 1,058 acres of land … known as LAS 
PIEDRAS PASTURE” (“1978 Exchange 
Agreement”).498  Again, the 1978 Exchange 
Agreement specifically excluded the mineral 
estate which was to remain undivided.499 
 
Competing Interpretations of Leonor 
Ramirez’s Will 
 In 1987, Leonor executed her will, 
which was later probated following her 1988 
death.500  Her will devised a life estate in “all 
of [her] right, title and interest in and to 
Ranch ‘Las Piedras’” to her son Leon Oscar 
Sr., with the remainder equally to his living 
children (“Leon Sr. heirs”).501  She devised 
her residuary estate equally to her children, 
Leon Oscar Sr., Ileana, and Rodolfo, which 
the children believed at the time included the 
mineral estate to all 7,016 acres, including 
Las Piedras Ranch.502 
 Various portions of the mineral estate 
had been leased throughout the years, but the 
entire estate had never been subject to a 
single lease.  In 1990, Leonor’s children 
executed an extension of a 1983 lease to 
Enron Oil and Gas Company (EOG) of the 
minerals under Las Piedras Ranch which 
treated Leonor’s children as equal fee owners 
of the minerals.503  This lease was later 

 
498 Id. 
499 Id. 
500 Id. 299. 
501 Id. 
502 Id. 
503 Ramirez, 599 S.W.3d at 299. 
504 Id.  
505 Id. 
506 Id. at 299-300. 

transferred to ConocoPhillips.504  Leon Oscar 
Sr. subsequently died in 2006, terminating 
his life estate from Leonor and passing the 
remainder to Leon Sr.’s heirs.505  Leon Oscar 
Sr.’s will devised his fee interest to Leon 
Oscar Jr. and Rosalinda.506 
 Leon Sr.’s heirs contended that 
Leonor’s will devised her entire interest in 
both the surface and minerals in Las Piedras 
Ranch to Leon Oscar Sr. as part of his life 
estate and that, as remaindermen, they were 
now vested with her undivided 1/2 of 1/2 
mineral interest in the same, in addition to the 
amounts devised to them individually by 
Leon Oscar Sr.507  Conversely, 
ConocoPhillips, Rodolfo, and Ileana’s estate 
(“Leon Sr. siblings”) contended that the 
mineral estate was not included in the life 
estate grant and remained part of Leonor’s 
residuary estate which passed equally to her 
children.508 
 
Construing Leonor’s Will 
 To construe the will, the court 
focused on the testatrix’s intent as 
ascertained from within the four corners of 
the will determined at the time the will was 
executed.509  Leonor’s will indicated that 
“Ranch ‘Las Piedras’” had a specific 
meaning to her and her family by capitalizing 
the phrase and putting the name in quotation 
marks.510  The 1975 Partition Agreement 
described the 1,058-acre surface tract as “Las 
Piedras Pasture,” and the 1978 Exchange 
Agreement referred to the same surface tract 
as “Las Piedras Ranch” and “LAS PIEDRAS 
PASTURE.”511  Both agreements specifically 

507 Id. at 300. 
508 Id. 
509 Ramirez, 599 S.W.3d  at 301 (citing San Antonio 
Area Found. v. Lang, 35 S.W.3d 636, 639 (Tex. 2000); 
Henderson v. Parker, 728 S.W.2d 768, 770 (Tex. 
1987)). 
510 Id. 
511 Id. 
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excluded the minerals and stated they 
remained undivided.512  Additionally, the 
court found the eighty-year history of 
conveyances between the family indicated 
the intent that each family member’s mineral 
interest in the full 7,016-acre tract remain 
undivided.513 
 The Leon Sr. heirs argued that the fact 
that Las Piedras Ranch was not contiguous 
with the rest of the estate indicated the family 
intended to treat both the minerals and 
surface separately.514  However, the court 
stated that the fact the family separated the 
surface estate into individual parcels, 
including Las Piedras Ranch, but expressly 
declined to separate the minerals evidenced a 
strong intent for mineral ownership to remain 
undivided.515  The Leon Sr. heirs further 
argued that the history of leasing various 
portions of the mineral estate was 
inconsistent with joint ownership; however, 
the court found that the leases were always 
executed treating the minerals as under joint 
ownership.516  Furthermore, the court stated 
that if there had been any doubt as to 
ownership of the minerals, it would have 
been in Leon Oscar Sr.’s best interest to raise 
the issue during his lifetime rather than 
treating the minerals as shared with his 
family when leasing the property.517 
 Accordingly, the Texas Supreme 
Court reversed the court of appeal’s 
judgment and held the bequest of Las Piedras 
Ranch to Leon Oscar Sr. for his lifetime with 
the remainder to his children only included 
the surface estate; the mineral interest under 
Las Piedras Ranch passed via the residuary 
clause to Leon Oscar Sr., Rodolfo, and Ileana 
equally.518 
 

 
512 Id. 
513 Id. 
514 Id. 
515 Ramirez, 599 S.W.3d at 301. 
516 Id. at 301-02. 

In re Estate of Ethridge, 594 S.W.3d 611 
(Tex. App.—Eastland 2019, no pet.).  Will 
Interpretation. 
 
 In Matter of Estate of Ethridge, the 
Eleventh Court of Appeals held that mineral 
interests were not “personal effects” under a 
will.519  This case confirms that mineral 
rights, in general, are real property and 
cannot be reasonably construed to be 
included in personal effects or personal 
property; the court the court does note that 
minerals are personal property once extracted 
from the ground.  This case also reiterates the 
importance of a residuary clause.  It is 
common for a testator to leave out part of his 
estate when drafting specific bequests in his 
will.  When this happens, the residuary clause 
is triggered to devise the remaining property.  
Without a residuary clause, the forgotten 
property passes via intestacy, even if all other 
property was devised to a single beneficiary 
in the will. 
 
Key Takeaways 

1. Mineral rights in the ground are real 
property interests. 

2. Once severed from the ground, 
hydrocarbons are personal property 
interests. 

3. If property in a will is not specifically 
devised, and there is no residuary 
clause, the interests will pass via 
intestacy. 

4. Always include a residuary clause if 
you are drafting a will. 

5. It’s just not a good idea to draft your 
own will unless your goal is to sow 
chaos and discord for your heirs.  If 
that is the case, then by all means, a 

517 Id. at 302. 
518 Id. 
519 In re Estate of Ethridge, 594 S.W.3d 611, 616 (Tex. 
App.— Eastland 2019, no pet.). 
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holographic will with imprecise terms 
is an excellent choice. 
 

Origin of Dispute 
 Mildred L. Ethridge (“Mildred”) 
executed a will that she drafted without 
consulting an attorney.520  Her will named 
Fred D. Davis, Jr. (“Davis”), as Independent 
Executor and trustee of her estate.521  She also 
bequeathed him “all [her] personal effects to 
clear [her] estate after [her] death.”522  The 
only other bequest was a 1/2 interest in her 
residence to Patricia Petosky.523  Mildred 
died January 9, 1994, and her will was 
admitted to probate on April 7, 1994.524  Prior 
to her death, Mildred had gifted her home to 
someone else, leaving Davis as the only 
beneficiary under the will.525  Davis received 
the “Letters Testamentary” in the probate 
proceedings and filed an inventory of the 
estate.526 
 At her death, Mildred owned mineral 
interests that were not specifically devised in 
her will or included in the estate inventory.527  
After the will was probated, Enterprise Crude 
Oil LLC began paying royalties to the estate 
which were deposited into a bank account 
Davis opened for the estate.528  Believing he 
was entitled to the entire estate, Davis 
transferred the funds to his personal account 
and spent the funds on personal items.529 
 In 2010, Mildred’s heirs learned they 
may be entitled to royalty payments, and on 
July 8, 2014, an heir sent a letter to Davis 
requesting an accounting of the estate 
pursuant to section 404.001 of the Texas 

 
520 Id. at 613. 
521 Id. 
522 Id. 
523 Id. 
524 Id. 
525 Ethridge, 594 S.W.3d at 613. 
526 Id. 
527 Id. at 614. 
528 Id. 
529 Id. 

Estates Code.530  Davis did not respond, so 
the heirs filed suit to remove and replace 
Davis as independent executor, asserting that 
the mineral interests did not pass under the 
will.531 
 
Meaning of “Personal Effects” 
 The court’s analysis centered around 
the meaning of “personal effects” within the 
will.532  Davis contended that the plain 
language of the will showed that Mildred 
intended “personal effects” to include all of 
her property other than her residence.533  
Davis further contended that an interpretation 
of the will limiting the meaning of “personal 
effects” would contradict the language in the 
will stating that it was executed “for the 
purpose of the distribution of [Mildred’s] 
entire estate, real, personal and mixed.”534  
Lastly, Davis argued that the interpretation of 
“personal effects” should be construed 
liberally because Mildred’s will was not 
drafted by an attorney, nor was she an 
attorney herself.535 

 
Plain Language of the Will and Historical 
Definition of “Personal Effects” 

When construing an unambiguous 
will, a court must focus on the testator’s 
intent as determined from the terms used 
within the four corners of the will.536  The 
court must look at the words actually used, 
not what the testator intended to write.537  
Words are given their ordinary meaning 
unless the instrument suggests they were 
used otherwise.538  If possible, the court 

530 Id. 
531 Ethridge, 594 S.W.3d at 614. 
532 See id. at 614-17. 
533 Id. at 615. 
534 Id. at 614 (emphasis added). 
535 Id. at 615. 
536 Id. 
537 Ethridge, 594 S.W.3d at 615. 
538 Id. 



 

 

 

 
52 

harmonizes all of the clauses and words used 
and assumes that all were intended to have a 
meaning.539 

The court found that the term 
personal effects has generally been defined as 
a narrow subset of personal property, being 
articles that have an intimate relation to a 
person, such as clothing, jewelry, and 
glasses.540  Because Mildred’s will did not 
clearly indicate that any alternative meaning 
should be applied to the term, the court found 
that “personal effects” should be construed in 
Mildred’s will as having the typical 
definition.541  Mineral interests do not fall 
within this typical meaning; thus, based on 
the will’s language, the court found Mildred 
did not intend for “personal effects” to 
include any of her real property.542 
 
Personal vs. Real Property 

Although she stated the purpose of 
the will was to distribute her entire estate, 
Mildred specifically devised Davis only her 
personal effects, and some meaning must be 
attributed to Mildred’s choice of limiting the 
description of effects to personal effects.543  
Particularly, the court found that Mildred’s 

reference to “real, personal[,] and mixed” 
property meant she understood the 
distinctions between these different property 
types yet still chose to limit the description to 
only her personal effects.544  Moreover, 
minerals are real property but become 
personal property when extracted, and there 
was no indication the minerals in question 
were extracted prior to Mildred’s death.545  
Accordingly, the court found the minerals to 
be Mildred’s real property when her will took 
effect and, thus, not part of her personal 
effects.546 

 
No Residuary Clause 

Mildred’s will did not contain a 
residuary clause.547  While a will is evidence 
that the testator did not intend to die intestate 
and intended to dispose of her entire estate, a 
court cannot write a residuary clause into a 
will which omitted such a clause.548  Rather, 
courts must hold that the testatrix died 
intestate as to property  intentionally or 
unintentionally not disposed of by the will.549  
Since Mildred failed to dispose of her 
property other than her personal effects, her 
remaining property passed via intestacy.550

 
539 Id. 
540 Id. at 615-16 (citing Estate of Neal, No. 02-16-
00381-CV, 2018 WL 28370, at *4 (Tex. App.—Fort 
Worth Jan. 4, 2018); Dearman v. Dutschmann, 739 
S.W.22d 454, 455 (Tex. App.—Corpus Christi 1987); 
Teaff v. Ritchey, 622 S.W.2d 589, 591-92 (Tex. 
App.—Amarillo 1981); First Methodist Episcopal 
Church S. v. Anderson, 110 S.W.2d 1177, 1182 (Tex. 
App.—Dallas 1937)). 
541 Id. at 616. 
542 Id. 
543 Ethridge, 594 S.W.3d at 616. 
544 Id. 

545 Id. 
546 Id. (citing Clyde v. Hamilton, 414 S.W.2d 434, 438 
(Tex. 1967)). 
547 Id. 
548 Id. at 616-17 (citing Shriner’s Hosp. for Crippled 
Children of Tex. v. Stahl, 610 S.W.2d 147, 151 (Tex. 
1980); Alexander v. Botsford, 439 S.W.2d 414, 416 
(Tex. App.—Dallas 1969)). 
549 Ethridge, 594 S.W.3d at 617 (citing Kaufhold v. 
McIver, 682 S.W.2d 660, 666 (Tex. App.—Houston 
1984)). 
550Id. 
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ANTI-WASHOUT PROVISIONS 
 
 
Yowell v. Granite Operating Co., No. 18-
0841, 2020 WL 2502141 (Tex. May 15, 
2020), reh’g denied.  Anti-Washout 
Provisions and the Rule Against 
Perpetuities. 
 
 In Yowell v. Granite Operating Co., 
the Texas Supreme Court held that an “anti-
washout” clause extending overriding royalty 
interests (“ORRI”) to future leases was 
invalid under the Rule Against Perpetuities 
and that the document creating the ORRI 
must be reformed, if possible, in accordance 
with section 5.043 of the Texas Property 
Code.551  The court drew an important 
distinction between applying anti-washout 
provisions to new leases and applying the 
same to renewals or extensions, noting that 
ORRIs extending to renewals or extensions 
of leases do not violate the Rule Against 
Perpetuities.552  One key takeaway for parties 
considering applying anti-washout language 
to potential new leases is to ensure that any 
such language is crafted to comply with the 
Rule Against Perpetuities, as has become 
commonplace for top leases. 
 
Key Takeaways 

1. Anti-washout provisions in a grant or 
reservation of an ORRI that apply to 
new leases between the parties are 
subject to the Rule Against 
Perpetuities (“RAP”).  

2. Because such an interest may vest 
beyond the RAP period, in order to 
apply an ORRI anti-washout 

 
551 Yowell v. Granite Operating Co., No. 18-0841, 
2020 WL 2502141, at *1 (Tex. May 15, 2020), reh’g 
denied; see TEX. PROP. CODE § 5.043. 
552 Yowell, 2020 WL 2502141, at *6. 
553 Id. at *1. 

provision to new leases, there must 
RAP savings language, similar to that 
commonly found in a top lease. 

3. Section 5.043 of the Texas Property 
Code requires courts to attempt to 
reform instruments violating the Rule 
Against Perpetuities.  

4. This case is as close to a true rap 
battle as any of us are likely to get. 

 
Origin of the Dispute 
 In 1986, Aikman Oil Corporation 
(“Aikman”) leased mineral rights in a section 
of land in Wheeler County (“1986 Lease”).553  
Aikman later assigned the 1986 Lease to Jay 
Harber, reserving an ORRI.554  The ORRI 
reservation was subject to an anti-washout 
provision purporting to apply to any 
extension, renewal, or new lease executed by 
Harber or his successors in interest.555  
Through a series of assignments, the Yowells 
obtained Aikman’s ORRI, and Upland 
Resources Inc. obtained Haber’s leasehold 
interest in the 1986 Lease.556 
 In 2007, Amarillo Production 
Company (“Amarillo”) executed a top lease 
(“2007 Lease”) covering the same mineral 
owner and same property as the 1986 
Lease.557  Amarillo then sued Upland 
alleging the 1986 Lease was terminated and 
the 2007 Lease was effective.558  The parties 
executed a settlement agreement that (1) 
terminated the 1986 Lease; (2) initiated the 
2007 Lease; (3) assigned Amarillo’s 
leasehold interest to Upland; and (4) reserved 
ORRIs in the 2007 Lease for both Amarillo 

554 Id. 
555 Id. 
556 Id. 
557 Id. 
558 Yowell, 2020 WL 2502141, at *1. 
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and the Peyton Group, owner of Upland.559  
In the process, Peyton negotiated the sale of 
Upland’s assets, and Upland changed 
corporate identities.560  For simplification, 
Upland, its new owner, and its new corporate 
entity are collectively referred to as 
“Granite.”561 
 Granite, now the owner of the 2007 
Lease leasehold interest, stopped paying the 
Yowells, stating the 2007 Lease negated any 
obligation to pay the ORRI in the 1986 
Lease.562  The Yowells sued Granite.563 
 
The Rule Against Perpetuities 
 
RAP Issue No. 1 – Does RAP Apply to Anti-
Washout Provisions for New Leases? 
 The Texas Supreme Court first 
considered whether the ORRI attaching to 
new leases would violate the Rule Against 
Perpetuities (“RAP”).564  RAP provides that 
no property interest is valid unless it must 
vest, if at all, within 21 years after the death 
of some life or lives in being at the time of 
the conveyance.565  If a grant or devise could 
possibly violate RAP at the time the 
instrument creating the conveyance is signed, 
the property interest is void.566 
 In its analysis, the Texas Supreme 
Court confirmed ORRIs are non-possessory 
property interests, even when extended to a 
renewal or new lease.567  Whether the ORRI 
is extended and to what form is contingent 
upon contractual language; however, such 
contingency does not alter the nature of the 
ORRI as a property interest.568  Such 
contingency means the ORRI extending to 

 
559 Id. 
560 Id. at *2. 
561 Id. 
562 Id. 
563 Id. 
564 Yowell, 2020 WL 2502141, at *2-8. 
565 Id. at *3. 
566 Id. 
567 Id. at *3-4. 

new leases is not vested at the time of its 
creation and, thus, raises a RAP issue.569 
 
RAP Issue No. 2 – RAP Applies; Was It 
Violated? 
 Once determining that the ORRI was 
a property interest and, thus, subject to the 
RAP, the court looked at whether the RAP 
was violated by asking two questions.570 

First, did the property interest vest 
at its creation?571  As previously discussed, 
the vesting of the ORRI as it applied to new 
leases was contingent upon the happening of 
a condition or event, which made it an 
executory interest that did not vest at 
creation.572  Here, the ORRI in new leases 
only vested once: 

 
1. The 1986 Lease terminated; 
2. The lessor executed a new lease 

governing all or part of the same 
mineral interest; and 

3. A successor of Haber was the lessee 
in the new lease.573 

 
The court further found that language stating 
the ORRI automatically attached to new 
leases did not make it vested at creation 
because the interest could not vest in new 
leases that did not yet exist and which the 
parties to the ORRI reservation did not have 
the ability to create.574  Accordingly, the 
court moved on to the second question. 

Must the interest vest, if at all, 
within twenty-one years after the death of 
some life in being at the time of the 
reservation?575  The first condition that must 

568 Id. at *4. 
569 Id. 
570 Yowell, 2020 WL 2502141, at *4. 
571 Id. 
572 Id. at *4-5. 
573 Id. at *5. 
574 Id. at *5-6. 
575 Id. at *7. 
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be met for the ORRI to vest was the 
termination of the 1986 Lease.576  The 1986 
Lease’s secondary term extended the lease as 
long as there was production in paying 
quantities, which could continue 
indefinitely.577  Thus, at the time the ORRI 
was created, it was not certain the ORRI in a 
new lease would ever vest, let alone within 
twenty-one years after some life in being, as 
under RAP.578  The second requirement for 
the ORRI in a new lease to vest was for a new 
lease to be executed by the mineral interest 
owner, which, again, may never occur, let 
alone within the required timeframe.579  
Likewise, the last requirement – that the new 
lease be obtained by a successor of Haber – 
was also uncertain to occur within the RAP 
timeframe, if at all.580  Accordingly, the court 
found ORRI in new leases was uncertain to 
vest within twenty-one years after some life 
in being, and, thus, it failed under the RAP 
requirements.581 

The court made two important 
distinctions to prior case law: 

 
1. RAP’s application to anti-washout 

provisions for new leases 
distinguished from anti-washout 
provisions for renewals or extensions.  
The court agreed that ORRIs 
extending to renewals or extensions 
of leases did not violate RAP.582  In 
the present case, the court was 
considering whether ORRIs 
extending to new leases violated 
RAP.583 

 
576 Yowell, 2020 WL 2502141, at *7. 
577 Id. 
578 Id. 
579 Id. 
580 Id. 
581 Id. 
582 Yowell, 2020 WL 2502141, at *6 (citing 
Independent Gas & Oil Producers, Inc. v. Union Oil 
Co. of Cal., 669 F.2d 624, 628 (10th Cir. 1982); Sunac 

2. ORRIs distinguished from NPRIs.  
The court agreed that non-
participating royalties under a lease 
not yet in existence vests at the time 
of creation because the royalty 
interest owner has a present right to 
future production, irrespective of who 
later leases the mineral interest, but 
the same is not true for ORRIs payed 
out of the lessee’s share of 
production.584 
 

RAP Issue No. 3 – Did the Koopman 
Exception Apply? 

Next, the court looked at whether the 
ORRI interest in new leases fell under the 
exception to RAP it carved out in 
ConocoPhillips v. Koopmann.585  The court 
typically holds that the provisions creating an 
interest that violates RAP are void; however, 
in Koopmann, the court declined to invalidate 
such an interest when doing so would not 
serve the purpose of RAP.586  This exception 
was limited “to future interests in the oil and 
gas context in which the holder of the interest 
is ascertainable and the preceding estate is 
certain to terminate.”587  The court 
determined that the case at hand did not fall 
within this limitation as the ORRI in new 
leases was subject to multiple contingencies 
not certain to occur.588  If the only 
contingency would have been the natural 
termination of the 1986 Lease, then the 
limited exception may have applied, but 
instead, the interest was subject to three 

Petroleum Corp. v. Parkes, 416 S.W.2d 798, 802-03 
(Tex. 1967)). 
583 Id. 
584 Id. (citing Luecke v. Wallace, 951 S.W.2d 267, 274 
(Tex. App.—Austin 1997)). 
585 Id. at *7; see ConocoPhillips v. Koopmann, 547 
S.W.3d 858, 868-69 (Tex. 2018). 
586 Id. (citing Koopmann, 547 S.W. at 868-69). 
587 Id. at *8 (quoting Koopmann, 547 S.W. at 873). 
588 Yowell, 2020 WL 2502141, at *8. 
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contingencies.589  Thus, the court found that 
the Yowells’ ORRI in new leases violated 
RAP.590 
 
Tex. Prop. Code § 5.043 – Court’s 
Requirement to Reform 

Once determining that the interest 
violated RAP, the court then looked at 
whether section 5.043 of the Texas Property 
Code can be applied to reform the interest to 
comply with RAP.591  Under section 5.043, a 
court must reform a real or personal property 
interest that violates RAP to give effect to the 
intent of the creators.592  First, Granite argued 
that section 5.043(d) limits the statute’s 
application to only instruments that are a trust 
or a will; however, the court rejected this 
argument, stating instead that section 5.043 
applies to legal and equitable interests 
including trusts and wills, not limited to trusts 
and wills.593 

Next, Granite argued that the statute 
did not apply because section 5.043(d) 
requires the interest to be created in an “inter 
vivos instrument.”594  The Seventh Court of 
Appeals found that the statute did not apply 
because corporations do not have a “lifetime” 
in the traditional sense, so they cannot make 
inter vivos instruments, only commercial 
instruments.595  The Texas Supreme Court 
disagreed with this conclusion for three 
reasons: 

 
 

589Id. 
590 Id. 
591 Id. 
592 Id. at *9; TEX. PROP. CODE § 5.043(a). 
593 Yowell, 2020 WL 2502141, at *9; see TEX. PROP. 
CODE § 5.043(d). 
594 Yowell, 2020 WL 2502141, at *9; see TEX. PROP. 
CODE § 5.043(d). 
595 Yowell, 2020 WL 2502141, at *9. 
596 Id. at *9-10.  Under section 112.001 of the Texas 
Property Code, a trust can be created by “a property 
owner’s inter vivos transfer of the property to another 
person as trustee for the transformer of a third person, 
TEX. PROP. CODE § 112.001.  Section 111.004(14) 

1. Under section 112.001 of the Texas 
Property Code, corporations can 
execute inter vivos instruments, such 
as trusts, so the use of the term “inter 
vivos” does not exclude corporate 
conveyances of property interests;596 

2. The statute requires courts to 
“liberally construe and apply [it] to 
validate an interest to the fullest 
extent consistent with the creator’s 
intent,” so  a narrow construction of 
the statute excluding all commercial 
instruments was inconsistent with this 
requirement;597 and  

3. The statute as originally enacted in 
1969 stated it applied “only to inter 
vivos instruments … ,” but the 
legislature removed the word “only” 
from the text in 1983, confirming 
subsection (d) was an instruction on 
how to apply the statute 
prospectively, not a limitation as to 
which instruments are covered.598 
 
The Seventh Court of Appeals also 

found that section 5.043 did not apply on the 
basis that a four-year residual statute of 
limitations should apply.599  The Texas 
Supreme Court disagreed.600  Section 16.051 
of the Texas Civil Practices and Remedies 
Code provides a residual statute of 
limitations of four years for every action for 
which there is not express limitations 

defines a trust “settlor” as a “person who creates a 
trust,” and section 111.004(10)(B) defines person to 
include a corporation, TEX. PROP. CODE § 111.004. 
597 Yowell, 2020 WL 2502141, at *10; TEX. PROP. 
CODE § 5.043(a). 
598 Yowell, 2020 WL 2502141, at *10; Act of June 12, 
1969, ch. 693, 1969 Tex. Gen. Laws 2020, 2020; Act 
of May 26, 1983, ch. 576, 1983 Tex. Gen. Laws 3475, 
3484 (codified as TEX. PROP. CODE § 5.043(d)). 
599 Yowell, 2020 WL 2502141, at *10 (citing Yowell 
v. Granite Operating Co., 557 S.W.3d 794, 804-05 
(Tex. App.—Amarillo 2018)); TEX. CIV. PRAC. & 
REM. CODE § 16.051.                                                                                                                                                                                                                                                
600 Yowell, 2020 WL 2502141, at *10. 
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period;601 however, the court found that 
reformation under section 5.043 was not an 
“action” subject to a statute of limitations.602  
Rather, the court characterized section 5.043 
as a mandate for courts to reform instruments 
violating RAP, not a cause of action subject 
to a statute of limitations.603 

Accordingly, the court concluded that section 
5.043 should apply to the instrument in 
question.604  The parties, however, disagreed 
as to whether the ORRI could be reformed 
under the statute, and if so, how, so this issue 
was remanded back to the Seventh Court of 
Appeals.605 

 
601 See TEX. CIV. PRAC. & REM. CODE § 16.051. 
602 Yowell, 2020 WL 2502141, at *10. 
603 Id. at § 10-11; see TEX. PROP. CODE § 5.043 (uses 
the word “shall” throughout, imposing a duty to 
reform). 

604 Yowell, 2020 WL 2502141, at *11. 
605 Id. 



 

 

 

 
58 

SCOPE OF OVERRIDING ROYALTY INTERESTS 
 
 
Piranha Partners v. Neuhoff, 596 S.W.3d 
740 (Tex. 2020), reh’g denied.  Scope of 
Overriding Royalty Interests. 
 
 In Piranha Partners v. Neuhoff, the 
Texas Supreme Court interpreted a 1999 
Assignment of Overriding Royalty Interests 
and Oil and Gas Leases (“Assignment”) as a 
conveyance of all of the assignor’s interest in 
production under the entire tract of land and 
not solely from the single well producing at 
the time of the assignment.606  This case 
focused on instrument interpretation and 
determining what the parties drafting the 
document intended to convey when the 
various impacted parties disagree.  The court 
reiterated its position that unambiguous 
instruments should be looked at holistically 
to determine the intent of the parties, 
harmonizing any seemingly contradictory 
provisions. 
 
Key Takeaways 

1. When interpreting contested deeds, 
courts will determine the intent of the 
parties by taking a holistic view based 
on harmonizing all portions of the 
instrument. 

2. Be specific in your property 
descriptions when drafting a deed. 

3. Piranha Partners is a pretty cool name 
for a company. 

4. Holistic view.  Holistic view.  It’s the 
theme of 2020, along with social 
distancing and facemasks. 
 

 
606 Piranha Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 
2020), reh’g denied. 
607 Id. at 742. 
608 Id. 
609 Id. 

Origin of the Dispute 
In 1975, Neuhoff Oil & Gas 

(“Neuhoff Oil”) acquired an interest in a 
mineral lease known as the Puryear Lease.607  
The lease covered all of the minerals under a 
tract identified as Section 28.608  Neuhoff Oil 
later sold this interest and retained a 3.75% 
overriding royalty interest (“ORRI”) on all 
production under the Puryear Lease.609   

A single well, the Puryear B #1-28, 
was completed on Section 28 by 1999 when 
Neuhoff Oil sold its ORRI by auction to 
Piranha Partners.610  The parties entered into 
a written agreement entitled “Assignment of 
Overriding Royalty Interests and Oil and Gas 
Leases.”611  Neuhoff Oil went out of business 
the following year and assigned its remaining 
assets to individual members of the Neuhoff 
family (“Neuhoff family”).612  

Following the sale, the operator under 
the Puryear Lease paid the 3.75% ORRI on 
production from the Puryear B #1-28 well to 
Piranha.613  Additional wells were eventually 
drilled on Section 28, and the operator paid a 
3.75% ORRI on production from the new 
wells to the Neuhoff family, believing that 
Neuhoff Oil had conveyed only the ORRI in 
production from the Puryear B #1-28.614  
Upon obtaining title opinions in 2012 that 
determined Piranha owned the ORRI on all 
production under the Puryear Lease, the 
operator made retroactive payments to 
Piranha on all Section 28 wells and 
demanded a refund of all amounts paid to the 

610 Id. 
611 Id. 
612 Piranha, 596 S.W.3d at 742. 
613 Id. at 742-43. 
614 Id. at 743. 
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Neuhoff family.615  The Neuhoff family filed 
suit alleging that the Assignment conveyed 
an ORRI on production from the Puryear B 
#1-28 only.616 
 
The Granting Clause and Exhibit “A” 

The court began its analysis by 
reviewing the Assignment’s granting clause 
in which Neuhoff Oil granted Piranha all of 
its interest in the properties described in 
Exhibit “A.”617  The relevant portion of 
Exhibit “A” listed the interests conveyed as: 

 
Lands and Associated Well(s): 
 
Puryear #1-28 
Wheeler County, Texas 
NW/4, Section 28, Block A-3, 
HG&N Ry Co. Survey 
 
Oil and Gas Lease(s) and/or Farmout 
Agreements: 
 
Oil & Gas Lease(s) 
Lessor: [the Puryears] 
Lessee: Marie Lister 
Recorded: Volume 297, Page 

818.618  
 

Competing Interpretations of 
“Properties” Conveyed 

The question at issue was which of 
the Exhibit “A” descriptions identified the 
“Properties” conveyed by the Assignment:  

 
1. The well identified (“Puryear #1-

28”); 

 
615 Id. 
616 Id. 
617 Id. 
618 Piranha, 596 S.W.3d at 744-45. 
619 Id. at 745.  Note: The lease covers all of Section 28. 
620 Id. 
621 Id. at 745-46. 
622 Id. 

2. The “land” identified as to where the 
well was located (“NW/4, Section 
28”); or 

3. The identified lease (“the Puryear 
Lease”)?619 

 
Piranha argued that the reference to 

the Puryear Lease identified the interest 
conveyed, being Neuhoff Oil’s ORRI in the 
Puryear Lease, covering all of Section 28, 
from which the Puryear B #1-28 well was 
producing at the time.620  The Neuhoff family 
originally argued the reference to the well 
described the interest conveyed, and, 
therefore, Neuhoff Oil only assigned its 
ORRI in production from the Puryear B #1-
28, which was located in the NW/4 of Section 
28, and from which royalties were derived 
under the Puryear Lease.621 The Seventh 
Court of Appeals ruled, and the Neuhoff 
family then agreed, that the reference to the 
lands identified the interest conveyed, so 
Neuhoff Oil assigned only the ORRI on 
production from the NW/4 of Section 28.622 

When construing an agreement, the 
court must determine and enforce the parties’ 
intent from within the four corners of the 
instrument.623  First, the court had to 
determine if the agreement was ambiguous, 
considering the instrument’s language as a 
whole in light of well-settled principles of 
construction.624  If the agreement is 
unambiguous, the court will determine the 

623 Id. at 743 (citing Perryman v. Spartan Tex. Six 
Capital Partners, Ltd., 546 S.W.3d 110, 117-18 (Tex. 
2018)). 
624 Piranha, 596 S.W.3d at 743 (citing URI, Inc. v. 
Kleberg County, 543 S.W.3d 755, 763 (Tex. 2018); 
First Bank v. Brumitt, 519 S.W.3d 95, 109 (Tex. 
2017)). 
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parties’ intent as expressed within the 
document, harmonizing all provisions.625 

 
Piranha’s Position – Should Rules of 
Construction Apply? 

To support its position, Piranha relied 
primarily on rules of construction the Texas 
Supreme Court had applied in previous cases 
when construing assignments, deeds, and 
similar instruments.626  Specifically, Piranha 
argued that the court must construe the 
Agreement as to: 

 
1. “[C]onfer upon the grantee the 

greatest estate that the terms of the 
instrument will permit”;627  

2. Reject any alleged reservation, 
exception, or limitation that is not 
clearly stated in the written 
instrument;628 and  

3. Resolve any doubts against the party 
who drafted the instrument.629 

 
The Texas Supreme Court found that 

none of the proffered rules of construction 
supported Piranha’s position.630  Addressing 
each in turn, the court dismissed Piranha’s 
arguments as follows: 
 

1. The granting clause conveyed all of 
Neuhoff Oil’s “right, title, and 
interest in and to the properties 
described in Exhibit ‘A;’” thus, the 

 
625 Id. (citing Wenske v. Ealy, 521 S.W.3d 791, 796 
(Tex. 2017); Luckel v. White, 819 S.W.2d 409, 461-
62 Tex. 1991)). 
626 Id. at 746. 
627 Id. (quoting Waters v. Ellis, 312 S.W.2d 231, 234 
(Tex. 1958)). 
628 Id. (citing Perryman v. Spartan Tex. Six Capital 
Partners, Ltd., 546 S.W.3d 110, 119 (Tex. 2018)). 
629 Id. (citing Garrett v. Dils Co., 299 S.W.2d 904, 906 
(Tex. 1957)). 
630 See Piranha, 596 S.W.3d at 747-49. 
631 Id. at 747-48. 
632 Id. at 748 (quoting Wenske v. Ealy, 521 S.W.3d 
791, 796 (Tex. 2017) (Boyd, J., dissenting)). 

court must still determine whether the 
language in Exhibit “A” conveyed 
“all” of Neuhoff Oil’s ORRI in the 
Puryear Lease;631 

2. Piranha ignored “the difference 
between a deed that conveys only a 
partial interest and a deed that 
conveys an entire interest but reserves 
a part of that interest,” and here, the 
Assignment contained no language 
attempting to reserve or except 
anything;632 and 

3. This third rule of construction applies 
only when a document is ambiguous 
and is reasonably susceptible to 
multiple interpretations; it is not used 
when determining whether an 
agreement is ambiguous or when 
construing an unambiguous 
agreement.633 

 
The Neuhoff Family’s Position – Should 
the Court Consider Extrinsic Evidence? 

The Neuhoff family relied primarily 
on evidence regarding the circumstances 
surrounding the Assignment, particularly 
focusing on the auction in which the sale 
occurred.634  While the court is prohibited 
from relying on parole evidence to create 
ambiguity or make the instrument say 
something it unequivocally does not, 
evidence of the surrounding circumstances 
may help contextualize the transaction.635 

633  Id. at 749 (citing Lopez v. Munoz, Hockema & 
Reed, L.L.P., 22 S.W.3d 857, 860 (Tex. 2015)). 
634 Id. 
635 Id. (citing URI, Inc. v. Kleberg County, 543 S.W.3d 
755, 763 (Tex. 2018) (to support the contention that 
parole evidence can aid in the understanding of an 
unambiguous instrument’s meaning, but it cannot be 
used to change the terms of an unambiguous contract); 
Cmty. Heath Sys. Prof’l Servs. Corps. v. Hansen, 525 
S.W.3d 671, 688 (Tex. 2017) (the court cannot rely on 
parole evidence to “create ambiguity in the contract’s 
text”); First Bank v. Brumitt, 519 S.W.3d 95, 109 
(Tex. 2017) (parole evidence cannot be used to make 
the language say what it unambiguously does not say); 
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The evidence established that Piranha 
purchased Neuhoff Oil’s ORRI through an 
auction.636  The sale process included a 
number of documents identifying the 
interest.637  The Neuhoff family contended 
these documents proved the interest 
conveyed was only the ORRI in production 
from the NW/4 of Section 28.638  They noted 
the Sale Agreement, Sale Brochure, and 
Auction Catalog referred only to the Puryear 
B #1-28 well, and the Property Data Sheet 
and Detail Invoice referred only to the well 
and to the NW/4 of Section 28.639  The 
Neuhoff family insisted that none of the 
documents provided any indication that the 
ORRI would include production from all of 
Section 28.640 

Piranha argued that the documents 
included the description of Puryear B #1-28 
as a shorthand label for the interest because it 
was the only producing well at the time of the 
auction and the only source of any ORRI 
payments.641  It contended that the auction 
house similarly described leasehold interests 
in the same manner, even when the interest 
included more than just that in the named 
well, and described interests limited to the 

 
Anglo-Dutch Petroleum Int’l, Inc. v. Greenberg 
Peden, P.C., 352 S.W.3d 445, 451 (Tex. 2011) (parole 
evidence cannot be used to show parties meant 
something other than what the agreement stated)). 
636 Piranha, 596 S.W.3d at 749. 
637 Neuhoff Oil had to complete a Sale Agreement to 
put the interest up for auction and fill out a Property 
Data Sheet for interested bidders to review.  The 
auction house published a Sale Brochure and Auction 
Catalog identifying the interests to be offered for 
prospective buyers.  Upon completion of the sale, the 
auction house provided a Detail Invoice.  Id. at 749-
51. 
638 Id. at 751. 
639 Id. 
640 Id. 
641 Id. 
642 Piranha, 596 S.W.3d at 751 (noting that “WBO” 
was a designation that never appeared in any of the 
descriptions of the interest at issue). 

named well by adding “WBO” (for “wellbore 
only”) as a remark on the Sale Brochure.642   

The Texas Supreme Court ultimately 
concluded the documents did not 
meaningfully support either party’s side since 
all of the documents expressly disclaimed 
any completeness and instead required the 
parties to look solely to the Assignment to 
determine the interest sold.643  Thus, the court 
turned instead to looking solely at the 
Assignment itself.644 
 
The Court’s Interpretation – A “Holistic 
and Harmonizing Approach” 

The court determined that the 
descriptions of the property in Exhibit “A” 
were ambiguous, but when looking at the 
Assignment holistically, the Assignment 
unambiguously expressed an intent to convey 
a 3.75% ORRI in all production under the 
Puryear Lease, covering all of Section 28.645 

The granting clause incorporated 
Exhibit “A,” but it also explained the 
interests described in Exhibit “A” “include[d] 
any” ORRIs then owned by Neuhoff Oil.646  
Further, Paragraph 2, Section I of the 
Assignment confirmed the conveyance 
included all “presently existing contracts … 

643 For example, the Property Data Sheet stated, “DUE 
DILIGENCE AND VERIFICATION BY BUYER IS 
REQUIRED – The information contained above is 
provided without warranty or guarantee by Seller or 
[the auction house] as to accuracy, completeness or 
otherwise,” and the Sale Brochure noted at the bottom 
of every other page that “Wellbore Only, Depth 
Limitations and other restrictions are not always 
represented in this publication,” id. at 752. 
644 Id. 
645 Id. at 752-53 (citing Wenske v. Ealy, 521 S.W.3d 
791, 794 (Tex. 2017); Luckel v. White, 819 S.W.2d 
409, 462-64 (Tex. 1991)). 
646 Id. at 753 (“which [interest] shall include any 
working interest, leasehold rights, overriding royalty 
interests and revisionary rights held by [Neuhoff Oil], 
as of the Effective Date”). 



 

 

 

 
62 

to the extent they affect the Leases … .”647  
The court determined that had the 
conveyance included only Neuhoff Oil’s 
ORRI from the Puryear B #1-28 or from the 
NW/4 of Section 28, there would have been 
no reason to convey all contracts affecting the 
Puryear Lease.648 

Paragraphs 1 and 2 of Section II of the 
assignment both pointed directly to the oil 
and gas leases listed in Exhibit “A,” which 
confirmed that the interest conveyed was the 
interest payable from production under the 
Puryear Lease (the lease listed in Exhibit 
“A”), limited to the 3.75% ORRI Neuhoff Oil 
actually owned.649  The court lastly found 
that Exhibit “A,” as read in harmony with the 
other provisions in the Assignment, simply 
identified the only location on Section 28 and 
the only well which were currently producing 
oil and gas and paying overriding royalties 
under the lease.650  

In construing the Assignment as a 
whole and harmonizing all of its provisions, 
the Texas Supreme Court held that the only 
reasonable interpretation was that Neuhoff 
Oil conveyed its ORRI in all production 
under the Puryear Lease, not just from the 
only producing well at the time of the 
Assignment.651  The court concluded that the 
Assignment unambiguously conveyed to 
Piranha all of that interest that Neuhoff Oil 
owned at the time of the conveyance, being a 
3.75% ORRI in all production from Section 
28.652  
 
 

 
647 Id. at 753. 
648 Piranha, 596 S.W.3d at 754. 
649 Id. 
650 Id. 
651 Id. at 755. 
652 Id. 
653 Jones Energy, Inc. v. Pima Oil & Gas, L.L.C., No. 
07-17-00456 CV, 2020 WL 1869024, at *1 (Tex. 
App.—Amarillo April 14, 2020, no pet.).  While the 

Jones Energy, Inc. v. Pima Oil & Gas, 
L.L.C., No. 07-17-00456-CV, 2020 WL 
1869024 (Tex. App.—Amarillo April 14, 
2020, no pet.).  Scope of Overriding 
Royalty Interests. 
 
 In Jones Energy, Inc. v. Pima Oil & 
Gas, L.L.C, the Seventh Court of Appeals 
withdrew its prior opinion and substituted it 
with a new opinion in which it rendered 
judgment in favor of Pima Oil & Gas, L.L.C. 
(“Pima”).653  This case regards the 
interpretation of a 1999 overriding royalty 
assignment from Spring Resources, Inc. 
(“Spring”) to Pima.  The new decision held 
that the overriding royalty interest (“ORRI”) 
assigned to Pima burdened the interest owned 
by Spring, its successors and assigns, in the 
Wright 117 Unit wells, except as to 
production from any zone that was producing 
at the time of the assignment.654  The case 
was remanded to the trial court for a 
determination as to the intervals that were 
open to production in the wellbore of the 
Wright 117 Unit wells at the time Spring 
acquired its interest.655  
 
Key Takeaways 

1. This case serves as an important 
reminder that unrecorded documents 
referenced in a recorded instrument 
can affect ownership.  The court’s 
finding hinged on a reference to an 
unrecorded Retainer Agreement.   

2. When determining ownership of an 
interest, you must seek out all 
instruments, even unrecorded 

parties had originally filed some paperwork with the 
Texas Supreme Court, the parties reached a settlement 
and closed the case on July 24, 2020, before filing a 
petition for review, see Case: 20-0428, TEXAS 
JUDICIAL BRANCH: SUPREME COURT, 
https://search.txcourts.gov/Case.aspx?cn=20-
0428&coa=cossup. 
654 Jones, 2020 WL 1869024,  at *1. 
655 Id. at *6. 
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instruments, referenced in the 
recorded chain of title.  Think twice 
before waiving a Westland 
requirement in your title opinions.656 

 
Origin of the Dispute 
 The issue involved interpreting an 
Assignment of Overriding Royalty Interest 
between Spring and Pima.657  Pima filed suit 
against the successor to Spring, Jones 
Energy, Inc. (“Jones”), alleging that, as 
operator of the later-drilled Gracie 117-1H 
well, Jones failed to properly account to Pima 
for its ORRI acquired pursuant to the ORRI 
Assignment.658 
 Spring first acquired an interest in 
Section 117 in Hemphill County by an 
assignment recorded in the public records in 
1998.659  At the time of the assignment, there 
were two producing vertical wells on Section 
117: 
 

1. Gracie 117-1, producing from 
multiple intervals in the Big Timber 
Creed Douglas Sand formation in the 
NW/4 of Section 117;660 and 

2. Charles H. Wright 117-1, producing 
from the A interval of the Granite 
Wash formation in the SW/4 of 
Section 117.661 

 

 
656 See Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 
S.W.2d 903 (Tex. 1982) (holding that a purchaser will 
be charged with constructive notice of the contents of 
all instruments in the chain of title, including 
instruments incorporated by reference or otherwise 
identified in a series of unrecorded instruments where 
a reference in the recorded chain of title would lead a 
title examiner to become aware of them). 
657 Jones, 2020 WL 1869024,  at *1. 
658 Id. Note: the court refers to the well as both Gracie 
117-1H and Gracie 1-117H. 

Unrecorded Retainer Agreement and 
Recorded Assignment of ORRI 

Prior to acquiring the interest in 
Section 117, Spring entered into a Retainer 
Agreement with Pima that allowed Pima to 
conduct geologic evaluations on Spring’s 
acquisition opportunities for purposes of 
identifying drilling prospects.662  The 
Retainer Agreement was not recorded in the 
public records.663   

In exchange for Pima’s services, 
Spring agreed to assign Pima an ORRI, as 
detailed in an eventually recorded 1999 
Assignment of Overriding Royalty Interest 
(“ORRI Assignment”) from Spring to 
Pima.664  The terms of the ORRI Assignment 
provided for a 2.50% ORRI in and to 
Spring’s interest in the leases “described on 
Exhibit ‘A’ … and to future production from 
any drilling and/or spacing units contained in 
and/or described as all or a portion thereof of 
Section 117 … .”665 

The ORRI Assignment also provided 
that the ORRI covered all of Spring’s interest 
in: 

 
1. The Wright 117 unit wells producing 

on the lands at the time of the 
acquisition, “save and except the 
intervals of the formation(s) open to 
production in, and only in, the 
wellbore of the aforementioned 
well(s)” (recall that the Charles H. 
Wright 117-1 was producing from 
interval A of the Granite Wash A in 

659 Id. at *2. 
660 Id.  Note: the court refers to the well as both Gracie 
117-1 and Gracie 1-117. 
661 Id. Note: the court refers to the well as both Charles 
H. Wright 117-1 and Charles H. Wright 1-117. 
662 Id. 
663 Jones, 2020 WL 1869024, at *5 (“this Assignment 
is subject to that certain unrecorded Retainer 
Agreement …”) 
664 Id. at *2. 
665 Id. 
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the SW/4 Section 117 at the time of 
this ORRI Assignment); and 

2. Any additional interest in leases 
covering the Unit (being Section 117) 
acquired by Spring.666  

  
The leases described in Exhibit “A” 

were as follows: “Wright 117 Unit (Gracie 
#1-117), all of Section 117 … save and 
except all rights above the Granite Wash 
(11,000’) in the SW/4, containing 640 acres, 
more or less.”667 

In July 2011, a new horizontal 
wellbore, the Gracie 117-1H, was 
spudded.668  This wellbore extended through 
and was completed in the Granite Wash 
formation in the west half of Section 117.669  
The dispute between Pima and Jones (the 
operator) arose from Pima’s claims that the 
ORRI applied to production from this new 
horizontal wellbore.670 

 
Competing Interpretations of the Scope of 
the ORRI 

In 2015, Pima notified Jones of its 
claimed ORRI in the well; when payment 
was not made, Pima filed suit.671   

The key distinction between the two 
parties’ arguments was whether the parties to 
the ORRI Assignment intended to exclude 
production from a particular interval of a 
formation or production from a particular 
wellbore.672  

Pima, making the wellbore argument, 
sought a judgment that: 

 

1. Its ORRI burdened production from 
the Gracie 117-1H; and  

2. The “exception language” in the 
ORRI Assignment, which excluded 
producing formations, was limited to 
the two vertical wells in existence at 
the time of the Assignment.  This was 
based on the argument that the 
horizontal wellbore in question was 
not “open to production” from the 
Gracie 117-1 vertical wellbore.673   

 
Jones, taking the formation argument, 

alleged that because the Gracie 117-1H well 
was producing from a formation specifically 
excluded in its entirety by the ORRI 
Assignment (i.e., the Granite Wash, from 
which the Charles H. Wright 117-1 was 
producing at the time of the ORRI 
Assignment), Pima was not entitled to an 
ORRI in the Gracie 117-1H.674  Further, 
Jones argued that Pima’s position was 
contrary to the title opinions of two different 
attorneys.675   

The trial court ruled in favor of 
Pima.676  This appeal followed.677 
 When construing the unambiguous 
instrument, the court must determine the 
intent of the parties as expressed within the 
four corners of the instrument, giving terms 
their plain meaning unless doing so clearly 
defeats the intent of the parties.678  
Furthermore, the court must attempt to 
harmonize all seemingly contradictory 
provisions and cannot impose a limitation on 
the rights granted unless the language clearly 
expresses such a limitation.679

 
666 Id. 
667 Id. 
668 Id. 
669 Jones, 2020 WL 1869024, at *2. 
670 Id. 
671 Id. at *3. 
672 Id. 
673 Id. 

674 Id. 
675 Jones, 2020 WL 1869024, at *3. 
676 Id. 
677 Id. 
678 Id. at *4 (citing Anadarko Petroleum Corp. v. 
Thompson, 94 S.W.3d 550, 554 (Tex. 2002); Luckel 
v. White, 819 S.W.2d 459, 461 (Tex. 1991)). 
679 Id. (citing Thompson, 94 S.W.3d at 554). 
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The Assignment’s Reference to the 
Unrecorded Retainer Agreement 

Jones contended that the ORRI 
Assignment’s exclusion provision prevented 
Pima from receiving an ORRI on any zones 
that were already producing at the time of the 
Retainer Agreement.680  Jones argued that the 
ORRI Assignment stated it was “subject to 
that certain unrecorded Retainer Agreement 
dated December 9, 1997, by and between 
Assignor and Assignee … .”681  Because the 
ORRI Assignment was subject to the 
Retainer Agreement, Jones claimed Pima’s 
ORRI was limited by Paragraph K of the 
Retainer Agreement.682  Under Paragraph K, 
Pima was assigned an ORRI in Spring’s 
interest “exclusive of producing zone(s) in 
the wellbore(s) of the then existing wells … 
.”683 According to Jones, the exclusion 
provision excluded certain zones, not wells, 
and the phrase “in the wellbore” was solely a 
phrase used to describe the word “zone.”684 

The Seventh Court of Appeals agreed 
with this interpretation, holding that the 
language of the ORRI Assignment made it 
clear that if a conflict between its provisions 

and those of the Retainer Agreement existed, 
the unrecorded Retainer Agreement 
controlled.685  The court found that the phrase 
“in the wellbore” from the Retainer 
Agreement was a modifier of the phrase 
“producing zones”; therefore, the court held 
that Pima’s right to an ORRI excluded zones 
(intervals) that were being produced by the 
then existing wells.686  The appellate court 
found that the trial court erred in holding that 
the “exception language” of the ORRI 
Assignment did not apply to production from 
the Gracie 117-1H without assessing how 
much of that production, if any, was from an 
interval being produced by the then existing 
wells.687 
 The court of appeals overturned the 
trial court’s judgment and rendered judgment 
in favor of Jones, finding that Pima’s right to 
an ORRI excluded zones in which the 
existing wells were producing.688  The case 
was remanded to the trial court for a 
determination of the intervals of the 
formations that were open to production in 
the wellbore of the Wright 117 unit wells at 
the time Spring acquired its interest.689

 
680 Id. at *5. 
681 Jones, 2020 WL 1869024, at *5. 
682 Id. 
683 Id. 
684 Id. 

685 Id. 
686 Id. 
687 Jones, 2020 WL 1869024, at *5. 
688 Id. at *6. 
689 Id. 
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TIMING OF PAYMENT OF SURFACE DAMAGES 
 
 
Evans Res., L.P. v. Diamondback E&P, 
LLC, No. 11-18-00128-CV, 2020 WL 
2838529 (Tex. App.—Eastland May 29, 
2020, pet. pending).  Timing of Payment of 
Surface Damages. 
 
 In Evans Resources, L.P. v. 
Diamondback E&P, LLC, the Eleventh Court 
of Appeals found that an operator was not 
obligated to pay “Location Damages” to 
surface owners under the terms of a Surface 
Agreement and its Third Amendment for 
surveying the land and staking out the 
location of well pads.690  In its analysis, the 
court of appeals interpreted the instruments at 
issue by relying heavily on the definitions of 
the actual words used in the agreements, first 
looking at whether the parties themselves had 
defined the terms and, if not, then looking at 
the ordinary meaning of the words as defined 
in the dictionary. 
 
Key Takeaways 

1. Be precise in drafting.  If an 
agreement does not accurately define 
terms, a court may define them in 
ways the parties do not like. 

2. $500,000.00 per pad site.  Wow.  If 
you weren’t in the industry in 2014, 
this is why people call that the “good 
old days.”  It’s also a good indication 
of why there are balance sheet issues 
in 2021. 

3. If a term or action is important, put it 
writing.  Here, the Owners originally 
balked at approving an assignment 
from Bluestem to Diamondback until 
they were paid for certain liquidated 
surface damages.  They relented on 
assurance that the damages would be 
paid based on forthcoming 
development.  That forthcoming 
development never materialized. 

4. From a practical perspective, 
attempting to collect significant 
surface damages based on a technical 
argument is an uphill battle. 

 
Origin of the Dispute 
 In 2010, Evans Resources, L.P. 
(“Evans Resources”), owned the mineral 
estate in the lands at issue, and Evans I, Ltd., 
et al. (“Owners”), owned the surface 
estate.691  In 2010, Evans Resources entered 
into an oil and gas lease (“Lease”) with 
Bluestem Energy, LP (“Bluestem”).692  In 
conjunction with the lease, the Owners 
executed a Surface Agreement with Bluestem 
to limit Bluestem’s operations to a specific 
section of the land while also requiring 
Bluestem to comply with certain operational 
requirements and obtain the Owners’ 
approval of Bluestem’s operations on the 
land.693

 

 
690 Evans Res., L.P. v. Diamondback E&P, LLC, No. 
11-18-00128-CV, 2020 WL 2838529, at *6-8 (Tex. 
App.—Eastland May 29, 2020, pet. pending).  A 
petition to review this case was filed with the Texas 
Supreme Court on September 30, 2020; however, the 
Texas Supreme Court has not yet decided whether it 
will take the case.  For updates on the case’s status in 

the Texas Supreme Court, visit Case: 20-0648, TEXAS 
JUDICIAL BRANCH: SUPREME COURT, 
https://search.txcourts.gov/Case.aspx?cn=20-
0648&coa=cossup. 
691 Id. at *1. 
692 Id. 
693 Id. 
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The Surface Agreement 
The Surface Agreement required 

Bluestem to pay “Location Damages” prior 
to commencing operations upon any well 
locations and required Bluestem to obtain the 
consent of the Owners as to the location of 
any wells, provided that the locations of the 
first seven vertical wells were agreed to 
within the Surface Agreement itself.694  In the 
event that Bluestem began operations that 
would entitle the Owners to receive payment 
under the Surface Agreement, Bluestem was 
required to remit payment within thirty days 
after it “first utilize[d] any of said Land for a 
purpose requiring such a payment.”695  If 
payment was not properly remitted, the 
Owners were granted a lien on Bluestem’s 
interest in the land.696 
 
The Third Amendment of the Surface 
Agreement 
 In 2014, Evans Resources and 
Bluestem signed an amendment to the Lease 
to allow for pooling “for the drilling and 
producing of extended length horizontal 
wells.”697  The same day, Bluestem and the 
Owners signed a Third Amendment of the 
Surface Agreement that allowed Bluestem to 
drill and produce “Offset Section Wells” 
from four “Approved Horizontal Well Pads 
or AHWPs” on the land.698  The parties 

agreed that for each AHWP constructed, 
Bluestem was required to pay to the Owners 
Location Damages of $500,000 “in 
advance.”699  Such payment would constitute 
“full and complete satisfaction for any and all 
Location Damages related to any well drilled 
(or any other operation conducted) from such 
AHWP.”700 
 
The Diamondback Assignment and AHWP 
Surveys 

Subsequently, subject to the approval 
of the Owners, Bluestem assigned its 
interests to Diamondback.701  The owners 
initially conditioned their consent on 
receiving payment for Location Damages for 
two AHWPs by January 1, 2015, but after 
Bluestem and Diamondback assured the 
Owners that Diamondback would 
immediately start the process of drilling the 
wells from the AHWPs, Owners consented 
without the condition.702 
 In May 2015, Diamondback surveyed 
the land for the four AHWPs and physically 
staked the dimensions for three AHWPs.703  
The parties then executed a Configuration 
Agreement agreeing to the location of the 
four AHWPs.704  At the time of suit, 
Diamondback had yet to construct any of the 
AHWPs and refused to pay Location 
Damages.705  The Owners sued.706

 

 
694 The Owners consented to the location of the first 
seven wells in the Surface Agreement, but any 
additional wells would require additional consent, id. 
at *2.  
695 Id. 
696 Evans, 2020 WL 2838529, at *2. 
697 Id. 
698 Id.  The first two amendments related to extending 
the date by which Bluestem had to bury pipelines and 

electrical lines on the property and, thus, are not 
relevant to this appeal, id. at *2 n. 2. 
699 Id. 
700 Id. 
701 Id. at *3. 
702 Evans, 2020 WL 2838529, at *3. 
703 Id. 
704 Id. 
705 Id. 
706 Id. 
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Trial Court and Appeal 
The Owners requested a declaration 

that Location Damages were due and owing 
for each AHWP and requested the judicial 
foreclosure of the contractual lien on 
Diamondback’s interest in the land.707  
Diamondback argued that it was not required 
pay AHWP Location Damages until an 
AHWP was constructed.708  The Owners 
argued Diamondback was contractually 
bound to pay AHWP Location Damages for 
the right to use the land for drilling and 
operations in connection with an AHWP and 
urged the trial court to consider extrinsic 
evidence of their negotiations.709  The trial 
court awarded partial summary judgment in 
favor of Diamondback.710  The Owners 
appealed.711 
 On appeal, the Eleventh Court of 
Appeals construed the parties’ agreement as 
to the payment of Location Damages.712  
When construing a contract, a court must 
determine the intent of the parties by what 
was actually said, not what a party alleges 
they intended to say, and by harmonizing all 
provisions so that none are rendered 
meaningless.713 
 

Timing of Location Damages Under the 
Surface Agreement – Vertical Wells 

The Eleventh Court of Appeals first 
considered whether the parties 
unambiguously agreed to when Location 
Damages were payable.714  The Surface 
Agreement stated that Diamondback had to 
pay Location Damages “prior to commencing 
drilling operations” on each of the first seven 
vertical wells and “in advance” on each 
subsequent well.715  The court determined 
that although the term “commencement” was 
not defined in the Surface Agreement, the 
Lease provided that “commence a well,” 
“commencement of a well,” “commence 
actual drilling operations,” and 
“commencement of actual drilling 
operations” were deemed to have occurred 
“at such time as there has been erected on the 
leased premises at the location for the well, a 
derrick, a rig and machinery capable of 
drilling to a depth of 10,000 feet below the 
surface, the well has been ‘spudded-in’ and 
the machinery for drilling is rotating under 
power.”716  When harmonizing all provisions 
in the Surface Agreement, the court found 
that it was clear that the parties agreed that 
Diamondback was required to pay Location 
Damages for a vertical well upon the 
commencement of drilling operations or in 
advance, and drilling operations 
“commenced” through the erection of 
equipment capable of drilling the well.717 

 
707 At the trial court, the Owners also asserted a claim 
for breach of contract which was not included in this 
appeal, id. 
708 Evans, 2020 WL 2838529, at *3. 
709 Id. 
710 Id. 
711 Id. 
712 Id.  at *4. 
713 Id. (citing Barrow-Shaver Res. Co. v. Carrizo Oil 
& Gas, Inc., 590 S.W.3d 471, 479 (Tex. 2019); Exxon 
Mobil Corp. v. Ins. Co. of State, 568 S.W.3d 650, 657 
(Tex. 2019); URI, Inc. v. Kleberg Cnty., 543 S.W.3d 
755, 763-64 (Tex. 2018)). 
714 Evans, 2020 WL 2838529, at *5. 

715 Id. 
716 Id.  The Lease was executed the same day as the 
Surface Assignment and specifically stated that the 
Surface Agreement controlled Diamondback’s surface 
rights under the lease.  “It is well-established law that 
instruments pertaining to the same transaction may be 
read together to ascertain the parties’ intent.”  
Accordingly, the court looked at the Lease to ascertain 
the intent of the parties in the Surface Agreement, id. 
*5 n. 5 (quoting City of Houston v. Williams, 353 
S.W.3d 128, 137 (Tex. 2011)) (internal quotation 
marks omitted) (citing Copano Energy, LLC v. 
Bujnoch, 593 S.W.3d 721, 727 (Tex. 2020)). 
717 Id. 
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Timing of Location Damages Under the 
Third Amendment – AHWPs 

The court next turned to the Third 
Amendment to determine how Location 
Damages were to be paid for the AHWPs.718  
The court found that the parties expanded 
upon the definition of damages to include 
Location Damages for the four AWHPs but 
treated said Location Damages in a similar 
manner as Location Damages for a vertical 
well.719   

In the Third Amendment, the parties 
agreed to the general location for each 
AHWP “to be constructed on the Land” and 
to pay Location Damages “in advance” “for 
each AHWP constructed on the land.”720  The 
term “constructed” was not defined in the 
Surface Agreement, the Third Amendment, 
the Lease, or the amendment to the Lease.721  
The court instead looked to the dictionary for 
the common meaning of the term.722   

The definition of “construct”  is “to 
make or form by combining or arranging 
parts or elements”; therefore, Diamondback 
was not required to pay Location Damages 
for an AHWP until it moved the necessary 
“parts or elements” of the AHWP onto the 
Land.723  The court further found that this 
interpretation was consistent with the 
expressed intent that the Location Damages 
for the AHWPs compensated the Owners for 
any damage “related to any well drilled (or 
any other operation conducted from)” the 
AHWP, because an AHWP would have to be 
constructed before there could be any 

 
718 Id. at *6. 
719 Id. 
720 Evans, 2020 WL 2838529, at *6. 
721 Id. 
722 Id. (citing Epps v. Fowler, 351 S.W.3d 862, 866 
(Tex. 2011) (finding that when a contract does not 
define a term, the court may consult dictionaries to 
determine the common definition of the term)). 
723 Id. (quoting Construct, MERRIAM-WEBSTER’S 
COLLEGIATE DICTIONARY (11th ed. 2004)) 

damages to the Land from a well drilled on or 
operations conducted from an AHWP.724 

The parties further agreed that 
Location Damages were due within thirty 
days of when Diamondback “first utilize[d]” 
the Land for construction of an AHWP.725  
The Owners argued that the trial court’s 
ruling was improper because there was a 
genuine issue of fact as to whether 
Diamondback “utilize[d] the Land” when it 
surveyed and marked locations for the 
AHWPs.726   

Again, the term “utilize” was not 
defined in the Surface Agreement, the Third 
Amendment, the Lease, or the amendment to 
the Lease, so the court turned to the 
dictionary for the common meaning of the 
term.727  The dictionary defined “utilize” as 
“to make use of: turn to practical use or 
account”; therefore, the court found that 
Diamondback had to pay Location Damages 
in advance of when it “ma[de] use of” or 
“turn[ed] to practical use” the Land for 
construction an AHWP.728   

The court found that neither the 
survey nor the stakes marking the 
configuration of the AHWPs were parts or 
elements of the AHWPs; thus, 
Diamondback’s actions did not constitute 
utilization of the land for construction of an 
AHWP.729  Accordingly, the court held that 
there was no genuine issue of fact as to 
whether Diamondback utilized the Land for 
constructing an AHWP.730 

 

724 Id.. 
725 Id. 
726 Evans, 2020 WL 2838529, at *7. 
727 Id. at *8. 
728 Id. (quoting Utilize, MERRIAM-WEBSTER’S 
COLLEGIATE DICTIONARY (11th ed. 2004)) 
729 Id. 
730 Id. 
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Extrinsic Evidence – Negotiations for the 
Third Amendment 

Lastly, the Owners argued that 
extrinsic evidence of the parties’ negotiations 
of the Third Amendment created a material 
issue of fact as to whether the parties intended 
that the Location Damages would not be 
payable until an AHWP was constructed.731  
The court, however, found that the parties 
unambiguously agreed in the Third 
Amendment that Diamondback was required 
to pay Location Damages for an AHWP in 
advance of the construction of the AHWP, 
and because the Third Amendment was 

unambiguous, the court may not rely on 
extrinsic evidence to rewrite the contract.732 
In sum, the court found that Diamondback 
had not begun to utilize the Land for 
construction of the AHWPs by completing a 
survey or setting up stakes to mark the 
configuration of the AHWPs.733  Neither the 
survey nor the stakes constituted “parts” that 
would fall within the definition of 
construction.734  Accordingly, the payment of 
Location Damages was not yet due, and the 
appellate court affirmed the trial court’s 
order.735 

 
731 Id. 
732 Evans, 2020 WL 2838529, at *8 (citing TRO-X, 
L.P. v. Anadarko Petroleum Co., 548 S.W.3d 458, 462 
(Tex. 2018); URI, Inc. v. Kleberg Cnty., 543 S.W.3d 
755, 757-58 & 764 (Tex. 2018)). 

733 Id. 
734 Id. 
735 Id. 
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TERMINATED LEASES IN POOLED UNIT 
 
 
Samson Exploration, LLC v. Moak, No. 
09-18-00463-CV, 2020 WL 238538 (Tex. 
App.—Beaumont Jan. 16, 2020, no pet.).  
Terminated Leases in Pooled Units. 
 
 In Samson Exploration, LLC v. Moak, 
the Ninth Court of Appeals held that when a 
pooled unit included property subject to a 
mortgage that was not subordinated to a 
lease, the lease terminated when the 
mortgage was foreclosed upon along with the 
authority to pool any portion of the lands 
covered by the lease.736  This case shows the 
important effects that subordinating 
mortgage can have on leasehold interests.  
When unsubordinated, a foreclosed mortgage 
will terminate a lease which also terminates 
the mineral owners’ interest in a pooled unit. 
 Note that the dispute in this case arose 
prior to passage of the 2016 Texas oil and gas 
lease subordination statute, now included in 
chapter 66 of the Texas Property Code.737 
 
Key Takeaways 

1. This case was based on a situation 
that occurred prior to the effective 
date of Texas’s subordination statute 
now contained in chapter 66 of the 
Texas Property Code.738 

2. This case was distinguished from 
Sheppard739 based on a third-party’s 
ownership of the possibility of the 
reverter, and the third party having 

 
736  Samson Exploration, LLC. v. Moak, No. 09-18-
00463-CV, 2020 WL 238538, at *1 (Tex. App.—
Beaumont Jan. 16, 2020, no pet.). 
737 See TEX. PROP. CODE § 66.001 (effective Jan. 1, 
2016). 
738 See id. 

not consented to the interest being 
pooled. 

3. Non-consenting, unleased co-tenants 
in a pooled but non-drillsite tract are 
not entitled to production from the 
unit. 

 
Origin of the Dispute 
 The dispute arose after T.W. Moak 
and Moak Mortgage and Investment Co. 
(“Moak”) claimed they were record owners 
of mineral and leasehold interests in several 
tracts of land pooled into the Amelia Gas Unit 
(“the Unit”) in February 2012.740  The Unit, 
created by Samson Exploration, LLC 
(“Samson”), Bold Minerals II, LLC (“Bold”), 
and Lucas Petroleum Group, Inc. (“Lucas”) 
(collectively, “Defendants”), included six 
tracts of land, which are referred to as 
Properties A, B, C, D, E, and F (collectively, 
“Subject Properties”).741  The first five tracts 
of land, Properties A, B, C, D, and E, were 
owned by five different parties who leased all 
of the 50% mineral interest each owned in 
their respective tract to Samson or to Bold in 
2010 (“2010 Leases”) as follows.742   
 

Property A: Porter owned an 
undivided 50% mineral interest in 
Property A, which was leased to Bold 
in 2010.743  At that time, the Porter 
mineral interest was subject to an 
unsubordinated deed of trust.744 

 

739 Wagner & Brown, Ltd. v. Sheppard, 282 S.W.3d 
419 (Tex. 2008). 
740 Samson, 2020 WL 238538,at *2. 
741 Id.  
742 Id. at *2-3. 
743 Id. at *2. 
744 Id. 
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In 2012, the Porter land and lease 
were included in the Unit.745  Shortly 
thereafter, the unsubordinated deed of 
trust was foreclosed on, terminating 
the Porter lease.746  Moak acquired 
the unencumbered Porter mineral 
interest (50%) via a substitute 
trustee’s deed in 2012.747 

 
Property B: Keys owned an 
undivided 50% mineral interest in 
Property B, which was leased to Bold 
in 2010.748  At that time, the Keys 
mineral interest was subject to an 
unsubordinated deed of trust.749 

 
The same fact pattern as Property A 
unfolded, differentiated only by the 
fact that Moak acquired the Key 
mineral interest via a special warranty 
deed in 2012.750 

 
Property C: Jones owned an 
undivided 50% mineral interest in 
Property C, which was leased to Bold 
in 2010.751  At that time, the Jones 
mineral interest was subject to an 
unsubordinated deed of trust.752  

 
The same fact pattern as Property A 
unfolded, differentiated only by the 
fact that a third party acquired the 
Jones interest and leased to Moak in 
2013, after the Unit was formed.753  
The Unit Designation was never 

 
745 Id. 
746 Samson, 2020 WL 238538, at *2. 
747 Id. 
748 Id. 
749 Id. 
750 Id. 
751 Id. 
752 Samson, 2020 WL 238538, at *2, 
753 Id. 
754 Id. 

amended to include the 2013 
Jones/Moak lease.754 
 
Property D: Anderson owned an 
undivided 50% mineral interest in 
Property D, which was leased to Bold 
in 2010.755  At that time, the Anderson 
mineral interest was subject to an 
unsubordinated deed of trust.756 
 
The same fact pattern as Property C 
unfolded.757 
 
Property E: Wilson owned an 
undivided 50% mineral interest in 
Property E, which was leased to 
Samson in 2010.758  At that time, the 
Wilson mineral interest was subject to 
an unsubordinated deed of trust.759 
 
The same fact pattern as Property C 
unfolded.760 
 
Property F: Moak claim an interest 
in Property F via various legal claims, 
including but not limited to the strips 
and gores doctrine, and not record 
title.761 

 
 It is important to note that none of the 
Subject Properties, though pooled into the 
Unit, were drillsite tracts, and production was 
not obtained from them or within a legal 
distance.762  Samson owned the working 
interest as to the remaining 50% interests in 
these tracts, and there had been no joint 

755 Id. at *3. 
756 Id. 
757 Id. 
758 Samson, 2020 WL 238538, at *3. 
759 Id. 
760 Id. 
761 Id.  Moak claimed ownership in part of Property F 
via the strips and gores doctrine by way of his owners 
in the adjacent Property A, id. 
762 Id. 
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operating agreements or other contractual 
agreements between Moak and the 
Defendants at any time.763 
 The parties stipulated that the 2010 
Leases were terminated pursuant to the 
foreclosures and that there had been no 
revival or ratification of such leases.764  As 
stated above, the Unit Designation was never 
amended to include the Moak leases in the 
Unit.765 
 
Trial Court 

Moak filed suit against the 
Defendants, claiming to be the record owner 
of undivided mineral and leasehold interests 
pooled within the Unit that entitled Moak to 
participate in the production of oil, gas, and 
other minerals from the Subject Properties or 
lands pooled therewith.766  Moak argued the 
Unit included property owned by Moak, but 
Defendants failed to account to Moak for 
production attributable to its share of the 
mineral interests.767  Moak also asserted 
claims for an accounting, conversion, unjust 
enrichment, and negligence and a claim to 
quiet title.768 

The parties filed competing motions 
for summary judgment.769  Moak argued it 
was entitled to summary judgment based on 
the Texas Supreme Court’s ruling in Wagner 
& Brown, Ltd. v. Sheppard,770 claiming that 
participation within a pooled unit does not 
end with termination of the leases via 
foreclosure of the mortgages of the original 
owners and lessors because the pooling 
provisions in the leases pooled the land rather 
than the lease itself.771  The Defendants 

 
763 Id. at *2-3. 
764 Samson, 2020 WL 238538, at *3. 
765 Id. at *2-3. 
766 Id. at *1. 
767 Id. 
768 Id. 
769 Id. at *3. 
770 Wagner & Brown, Ltd. v. Sheppard, 282 S.W.3d 
419 (Tex. 2008). 

argued Sheppard was distinguishable from 
the current case because: 
 

1. None of the wells at issue were drilled 
on properties owned or leased by 
Moak; and  

2. The pooled leases and reversionary 
interests in the Subject Properties 
were wiped out by the foreclosure of 
the prior, superior deeds of trust.772   

 
Defendants argued that Moak was not 

an interest holder in any leases or land 
actually pooled in the Unit but was instead an 
unleased mineral co-tenant.773 

The trial court found that when  
viewed in light of the Sheppard case, the facts 
of this case supported a finding that the lands 
associated with Moak’s mineral interest 
continued to be included in the pooled unit 
despite the foreclosures on the Subject 
Properties.774  The trial court granted Moak’s 
motion for summary judgment on its claim 
for equitable relief and granted the 
Defendant’s motion for summary judgment 
as to Moak’s claim for an accounting, finding 
that no contractual relationship existed to 
give rise to Moak’s claim.775  Both parties’ 
motions were denied as to the remainder of 
the issues, and the case proceeded to trial.776 

At trial, the court reaffirmed its 
summary judgment finding that the lands 
were still committed to the Unit even though 
the mineral leases were terminated via 
foreclosure.777  The trial court held that 
although Moak’s mineral interests were 
unmarketable after the foreclosure because of 

771 Samson, 2020 WL 238538, at *3. 
772 Id. at *4 
773 Id. 
774 Id. 
775 Id. 
776 Id. 
777 Samson, 2020 WL 238538, at *5. 
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Texas’s forty-acre spacing rule and the 
presence of the existing producing wells 
within the Unit, Moak was still entitled to 
some equitable relief, as it should have been 
allowed the opportunity to ratify the 2010 
Leases.778  The trial court awarded damages 
to Moak against Samson.779  Samson 
appealed this ruling, and Moak appealed the 
trial court’s judgment not to award damages 
for its quiet title and negligence claims.780 

 
Were there any Contractual 
Relationships? 

The court of appeals affirmed the trial 
court’s ruling on summary judgment, holding 
that the parties stipulated that no contractual 
relationship existed between the parties and, 
therefore, Moak was never entitled to an 
accounting.781  Further, the Defendants did 
not produce minerals from the Subject 
Properties and Moak had no contractual 
relationship with other owners of mineral 
interests in the Unit that would give Moak the 
right to those minerals.782 
 
Did Sheppard Apply? 

Next, the court of appeals held that 
Sheppard was distinguishable from the facts 
of this case.783  Before we review the findings 
of the court, it is important to recall that in 
Texas, an oil and gas lease is actually 
considered to be a fee simple determinable 
grant.784  The lessee receives a grant of the 
mineral estate for the duration of the lease 

 
778 Id. 
779 Id. 
780 Id. 
781 Id. at *5. 
782 Id. at *6. 
783 Samson, 2020 WL 238538, at *6. 
784 Id. at *7 (citing Jupiter Oil Co. v. Snow, 819 
S.W.2d 466, 468 (Tex. 1991)). 
785 Id. (citing Juniper Oil, 819 S.W.2d at 468). 
786 Id. (citing Juniper Oil, 819 S.W.2d at 468). 
787 Id. at *6 (citing Wagner & Brown, Ltd. v. Sheppard, 
282 S.W.3d 419, 423 (Tex. 2008)). 

agreement, while the mineral owner retains a 
royalty interest (the lease royalty) and the 
possibility of reverter.785  Upon termination 
of the lease, the minerals revert to the lessor, 
their heirs, or their assigns.786 

In Sheppard, Jane Sheppard was a 
party to the original lease which authorized 
pooling of all or any part of the leased 
premises or interest therein.787  Jane’s 
possibility of reverter was an interest in the 
leased premises, and the language of the lease 
included an authorization for her 
reversionary interests to be pooled in the 
unit.788  In addition, the wells were located on 
her property, her lease was not terminated by 
the foreclosure of a deed of trust, and there 
was no evidence the property was subject to 
a mortgage.789  

In this case, the Subject Properties 
were encumbered by deeds of trust when the 
original mineral leases were executed, which 
severed the legal and equitable estates.790  
The lienholders thus owned the possibilities 
of reverter (the equitable title), which they 
had not consented to being included in the 
pooled unit.791  When the lienholders 
foreclosed on the notes, the original lessors 
never acquired the equitable title to their 
respective tracts; this interest belonged to the 
mortgagees.792  

This was a critical distinction from 
Sheppard.793  In Sheppard, the owner of the 
possibility of reverter consented to this future 
interest being included in the pooled unit, 

788 Id. (citing Sheppard, 282 S.W.3d at 423-24). 
789 Samson, 2020 WL 238538, at *6 (citing Sheppard, 
282 S.W.3d at 421-22). 
790 Id. at *7 (citing XTO Energy, Inc. v. EOG Res., 
Inc., 554 S.W.3d 127, 139 (Tex. App.—San Antonio 
2018). 
791 Id. 
792 Id. 
793 See, generally, Wagner & Brown, Ltd. v. Sheppard, 
282 S.W.3d 419, 423 (Tex. 2008). 
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such that if the lease terminated, the reverting 
mineral interest was nonetheless still 
included in the pooled unit.794  Here, the 
equitable title in the Subject Properties – the 
possibilities of reverter – belonged to third 
parties (the mortgagee lienholders) who were 
not parties to the 2010 Leases and who had 
not consented to these interests being pooled 
in the Unit.795  Thus, when the 2010 Leases 
terminated and the mineral interests reverted 
to the non-consenting parties, there were no 
longer any binding agreements by which 
these interests would be pooled in the Unit.796 

 Restated, if the original lessors never 
acquired the reversionary rights in the land 
due to the foreclosures, and if the 
foreclosures of the superior deeds of trust 
also terminated the leases, it followed that the 
Defendants no longer had the authority to 
pool any part of the Subject Properties or any 
interest previously covered by the 2010 
Leases post-foreclosure.797 
 

 
794 Samson, 2020 WL 238538, at *6 (citing Sheppard, 
, 282 S.W.3d at 423-24). 
795 Id. at *7. 
796 Id. 

Did Samson Owe Moak Royalties? 
The court determined that Samson 

had no duty to pay any royalties to Moak 
based on the fact that: 
 

1. The defendants did not have the 
authority to pool any part of the 
Subject Properties or any interest 
covered by the 2010 Leases after 
foreclosure;  

2. The parties stipulated that there were 
no ratifications or revivals of any of 
the prior leases by Moak; and  

3. The parties stipulated that no 
contractual relationship ever existed 
between them.798 

 
Moak’s claims for unjust enrichment and 
conversion also failed as a result of the 
court’s finding that Samson had no duty to 
pay royalties to Moak.799 
  

797 Id. 
798 Id. at *7. 
799 Id. at *8. 
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BLANKET EASEMENTS 
 
 
Sw. Elec. Power Co. v. Lynch, 595 S.W.3d 
678 (Tex. 2020).  Blanket Easements. 
 
 In Southwestern Electric Power Co. 
v. Lynch, the Texas Supreme Court found that 
several general easements from 1949 had no 
fixed width, but the easement holder must 
still use the land only as is reasonable and 
necessary.800   
 
Key Takeaways 

1. This case reaffirms a long line of 
Texas cases recognizing the existence 
of general or blanket easements 
without a fixed width.801 

2. Texas courts have long recognized 
the existence of general grants 
without fixed widths and have long 
been reluctant to write fixed widths 
into easements when the parties never 
agreed to a set width. 

3. Parties may strategically choose not 
to fix an easement’s width, but that 
does not render an easement 
ambiguous or require a court to 
supplant the missing term. 

4. The holder of a general easement is 
limited to using the land only as 
reasonably necessary and burdens the 
servient owner as little as possible. 

 
 

800 Sw. Elec. Power Co. v. Lynch, 595 S.W.3d 678, 
680 (Tex. 2020).  The parties did not file a motion for 
rehearing.  The case is closed in the Texas Supreme 
Court, see Case: 18-0768, TEXAS JUDICIAL BRANCH: 
SUPREME COURT, 
https://search.txcourts.gov/Case.aspx?cn=18-
0768&coa=cossup. 
801 See, e.g., Severance v. Patterson, 370 S.W.3d 705, 
721 (Tex. 2012); Coleman v. Forister, 514 S.W.2d 899 
(Tex. 1974); Knox v. Pioneer Natural Gas Co., 321 
S.W.2d 596 (Tex. App.—El Paso 1959, writ ref’d 

Origin of the Dispute 
 In 1949, Southwestern Gas & Electric 
Company acquired a number of easements to 
construct a transmission line and constructed 
a wooden-pole transmission line under said 
easements crossing the encumbered lands 
(“1949 Easements”).802  The easements were 
subsequently acquired by Southwestern 
Electric Power Company (“SWEPCO”).803  
The easements granted SWEPCO the right 
“to erect towers, poles and anchors along” a 
set course on a right-of-way traversing 
several properties and the right to ingress and 
egress over the properties “for the purpose of 
constructing reconstructing, inspecting, 
patrolling, hanging new wires on, 
maintaining and removing said line and 
appurtenances.”  The easements limited the 
number of poles, towers, and anchors that 
may be erected but allowed SWEPCO the 
option to increase that number by 
compensating the landowners.804 
 In 2014 and 2015, SWEPCO began 
modernizing the original transmission line.805  
In doing so, SWEPCO offered many 
landowners under the 1949 Easements $1000 
to supplement the easements, including 
adding additional rights for SWEPCO and 
setting the easements’ width to 100 feet.806  
Lynch, Batchelor, and Wilson (collectively, 
“Landowners”), owners of some of the land 

n.r.e.); Crawford v. Tenn. Gas Transmission Co., 250 
S.W.2d 237, 239-41 (Tex. App.—Beaumont 1952, 
writ ref’d); Lone Star Gas Co. v. Childress, 187 
S.W.2d 936, 940 (Tex. Civ. App.—Waco 1945, no 
writ) 
802 Sw. Elec., 595 S.W.3d at 680-81. 
803 Id. at 681. 
804 Id. 
805 Id. 
806 Id. 
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encumbered by the 1949 Easements, refused 
the supplemental terms, so SWEPCO 
proceeded with its modernization project on 
the Landowners’ properties under the 
original, unamended terms of the 1949 
Easements.807  The Landowners did not 
object to SWEPCO accessing their properties 
to upgrade the lines, but after the 
modernization project was completed, the 
Landowners sued, seeking a declaratory 
judgment fixing the easement at thirty feet 
wide.808  The trial court and Sixth Court of 
Appeals sided with the Landowners.809  
SWEPCO appealed to the Texas Supreme 
Court.810 
 
Construing the 1949 Easements 
 When construing the terms of a 
contract, including an easement agreement, a 
court must look to the express language of the 
easement to determine its scope and 
harmonize its terms to give effect to all 
provisions.811  An easement is only 
ambiguous if it is susceptible to two different, 
reasonable meanings.812 
 The court found that the plain 
language of the easements granted 
SWEPCO:  
 

1. A right-of-way over the Landowner’s 
properties to construct transmission 
lines along a set course; and  

2. The right of ingress and egress over 
the properties adjacent to the right-of-
way for the specific purposes listed in 
the grant.813   
 
The easements did not specify a 

maximum width for the right-of-way or how 
 

807 Id. 
808 Sw. Elec., 595 S.W.3d.at 681. 
809 Id. at 682. 
810 Id. 
811 Id. at 686 (citing DeWitt Cnty. Elec. Coop. Inc. v. 
Parks, 1 S.W.3d 96, 100-01 (Tex. 1999)). 
812 Id. 

much land SWEPCO may access under the 
right of ingress and egress.814  SWEPCO 
argued this plain language granted a “general 
easement” entitling it to access as much of the 
Landowner’s property as reasonably 
necessary to maintain the transmission 
line.815 
 The Landowners argued SWEPCO 
historically had only ever utilized thirty feet 
of the encumbered properties, being fifteen 
feet on each side of the existing transmission 
line; thus, the easement should be fixed at 
thirty feet wide.816  The Landowners stated 
they were concerned SWEPCO may utilize 
more land in the future, pointing to the offer 
to supplement the easements with a 100-foot 
fixed width as evidence of SWEPCO’s future 
intentions.817  SWEPCO argued the parties to 
the 1949 Easements deliberately left the 
easements general to allow for future 
flexibility, and because the general terms 
were deliberate, not ambiguous, the court 
could not consider extrinsic evidence when 
construing the agreement.818 

 
Should Extrinsic Evidence be Used? 

The Texas Supreme Court agreed 
with SWEPCO, stating the lack of a specified 
width did not mandate looking to extrinsic 
evidence to prescribe a width because such a 
mandate would obviate the flexibility the 
general easement granted the parties who 
bargained for such express general terms.819  
The court held that Texas courts have long 
recognized the existence of general grants 
without fixed widths and have long been 
reluctant to write fixed widths into easements 
when the parties never agreed to a set 

813 Id. 
814 Sw. Elec., 595 S.W.3d.at 686-87. 
815 Id. at 687. 
816 Id. at 681 & 687 
817 Id. at 681. 
818 Id. at 687. 
819 Id. at 689. 
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width.820  The court found no reason to 
overturn Texas courts’ longstanding 
treatment of general easements.821 

The court reiterated that it must look 
to the plain language of an easement to 
determine the easement’s meaning, and if the 
terms are ascertainable, the court may not 
look to extrinsic evidence to discern the 
meaning of the easement.822  Parties may 
strategically choose not to fix an easement’s 
width, but that does not render an easement 
ambiguous or require a court to supplant the 
missing term.823  Further, the Landowners 
purchased the property long after the 1949 
Easements were granted and, thus, had notice 
of their existence.824  The Landowners had 
the opportunity to renegotiate the terms of the 
easements with SWEPCO but did not agree 
to the proposed 100-foot fixed width; 
accordingly, the parties remained burdened 
by the general easements with no fixed 
width.825 

 
The Easement Use Must be Reasonably 
Necessary and Burden the Servient Owner 
as Little as Possible 

The court did note that the holder of a 
general easement is limited to using the land 
only as reasonably necessary and burdening 
the servient owner as little as possible.826  
Thus, the Landowners have a vehicle for 

 
820 Sw. Elec., 595 S.W.3d.at 689 (citing Severance v. 
Patterson, 370 S.W.3d 705, 721 (Tex. 2012); Coleman 
v. Forister, 514 S.W.2d 899 (Tex. 1974); Knox v. 
Pioneer Natural Gas Co., 321 S.W.2d 596 (Tex. 
App.—El Paso 1959, writ ref’d n.r.e.); Crawford v. 
Tenn. Gas Transmission Co., 250 S.W.2d 237, 239-41 
(Tex. App.—Beaumont 1952, writ ref’d); Lone Star 
Gas Co. v. Childress, 187 S.W.2d 936, 940 (Tex. Civ. 
App.—Waco 1945, no writ)). 
821 Id. 
822 Id. at 689-90 (citing Am. Mfrs. Mut. Ins. Co. v. 
Schaefer, 124 S.W.3d 154, 161-62 (Tex. 2003); 
Marcus Cable Assocs., L.P. v. Krohn, 90 S.W.3d 697, 
700 (Tex. 2002)). 
823 Id. at 690 (citing Greenwood v. Lee, 420 S.W.3d 
106, 116 (Tex. App.—Amarillo 2012, pet. denied); 

future recourse if SWEPCO utilizes the land 
unreasonably.827  Additionally, the court 
noted SWEPCO was limited to utilizing the 
land only for the purposes expressly granted 
in the 1949 Easements.828 

In conclusion, the Texas Supreme 
Court found that the 1949 Easements were 
general easements over the Landowners’ 
properties and that the plain language of the 
easements did not fix a width for the 
easements, nor were the easements required 
to do so.829  The court reversed the court of 
appeal’s ruling and rendered judgment in 
favor of SWEPCO.830 

 
Atmos Energy Corp. v. Paul, 598 S.W.3d 
431 (Tex. App.—Fort Worth 2020, no 
pet.).  Blanket Easements. 
 
 In Atmos Energy Corp. v. Paul, the 
Second Court of Appeals determined a 1960 
easement agreement was a blanket easement 
which allowed the easement holder to lay 
pipelines anywhere on the property that it 
deemed reasonably necessary with as little 
burden on the property owner as possible, 
and that the property owner did not 
conclusively prove that his property rights 
were unreasonably burdened by the location 
of the proposed pipeline.831  This case is 
worth a full read to get a detailed summary of 

RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 
(2000)). 
824 Id. (citing Williams v. Thompson, 256 S.W.2d 399, 
403 (Tex. 1953)). 
825 Id. 
826 Sw. Elec., 595 S.W.3d.at 690 (citing Severance v. 
Patterson, 370 S.W.3d 705, 721 (Tex. 2012)). 
827 Id. 
828 Id. 
829 Id. at 691. 
830 Id.  Note: The court also reviewed whether the trial 
court had subject matter jurisdiction over the case.  
This is an issue ruled on by the court but outside the 
scope of this case update,  see id. at 683-86. 
831 Atmos Energy Corp. v. Paul, 598 S.W.3d 431, 448 
& 468 (Tex. App.—Fort Worth 2020, no pet.). 
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Texas case law and public policy surrounding 
expansible and blanket easements. 
 
Key Takeaways 

1. Individuals purchasing land should 
pay careful attention to pre-existing 
encumbrances, such as easements. 

2. Under Texas law: 
a. An “expansible” easement is 

“one which specifically grants 
to the easement holder  the 
authority to place additional 
easement improvements 
across the servient tract from 
time to time,”832; and  

b. A “blanket easement” is “[a]n 
easement without a metes and 
bounds description of its 
location on the property”833  
and instead is “over an entire 
servient tract.”834 

3. The court determined the easement 
was a blanket, expansible easement 
that allowed Atmos to locate multiple 
lines anywhere on the property, 
subject to the limitation that it must 
not unduly burden the surface. 
 

Origin of the Dispute 
 In 1960, Lone Star Gas Company 
entered into a right-of-way and easement 
agreement (“Easement Agreement”) with 
Paul’s predecessors in interest for the 
construction and maintenance of pipelines 
“over and through the following described 
lands situated in Denton County, State of 

 
832 Id. at 447 (quoting TEX. PRAC. GUIDE REAL ESTATE 
TRANS. § 15:80). 
833 Id. at 446 (quoting First Am. Title Ins. Co. of Tex. 
v. Willard, 949 S.W.2d 342, 344 n. 2 (Tex. App.—
Tyler 1997, writ den.) (op. on reh’g)). 
834 Id. (quoting TEX. PRAC. GUIDE REAL ESTATE 
TRANS. § 15:19). 
835 Id. at 438. 
836 Id. 
837 Paul, 598 S.W.3d at 438. 

Texas, to-wit: [137 acres.],” subject to the 
requirement that the easement does not 
unreasonably interfere with the Grantor’s 
right to fully use and enjoy the premises.835  
The agreement included an express provision 
for payment of one dollar per lineal rod for 
each additional line should more than one 
pipeline be laid pursuant to the grant 
(“Additional Pipeline Payment”).836  The 
same year, Lone Star Gas installed Line W 
along the southern border of what was now 
Paul’s property.837  Atmos came to own Lone 
Star’s interest, and in 2001, Paul purchased 
sixty-four acres of the original 137-acre tract 
burdened by the Easement Agreement.838 

In 2017, Atmos met with Paul about 
installing a new pipeline, Line WD, across 
Paul’s property along a route different than 
the original Line W.839  Atmos tendered Paul 
payment of the Additional Pipeline Payment, 
which Paul rejected.840  Atmos filed suit 
against Paul for breach of contract for 
denying access to the property to install Line 
WD, alleging Paul unlawfully interfered with 
Atmos’s easement rights.841 

 
Competing Interpretations of the 
Easement Agreement 

Paul argued that the location and 
bounds of the easement envisioned by the 
Easement Agreement in 1960 became fixed 
after Line W was laid on the property.842  Paul 
further argued that any subsequent pipelines 
installed under the agreement must be 

838 Id. at 439. 
839 The proposed Line WD began approximately 950 
feet north of Line W on Paul’s western border and ran 
southeast to a point approximately 575 feet north of 
Line W on Paul’s eastern border, id. (includes a plat 
marking the locations of both Line W and proposed 
Line WD). 
840 Id. 
841 Id. 
842 Id. 
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parallel to the first line and must be located 
within the bounds of the original easement.843   

In support of his argument, Paul 
stated by affidavit that an Atmos agent told 
Paul he could not place a structure within 
Atmos’s easement, which was fifty feet wide, 
and that Atmos previously constructed 
another pipeline, Line X, parallel to and 
approximately ten feet south of Line W, 
indicating Atmos knew it had to build the 
pipeline within the same right-of-way 
established by the original pipeline.844  Paul 
further claimed that the proposed location of 
Line WD unreasonably burdened his use of 
the property and that if Atmos could lay a 
pipeline in any location on the property, “[n]o 
reasonable buyer would seriously consider 
buying land that could be spider-webbed with 
an unlimited number of new pipelines at the 
drop of a hat.”845 
 In response, Atmos argued the 
Easement Agreement granted a blanket 
easement that allowed for the placement of 
multiple pipelines on the property with no 
specific designation or limitation on where 
the pipelines could be constructed.846   

Paul relied heavily on Houston Pipe 
Line Company v. Dwyer  in arguing that the 
placement of the first pipeline pursuant to the 
Easement Agreement fixed the size and 
location of the easement so that all future 
pipelines must be laid within it.847  Atmos 
argued that Paul misinterpreted Dwyer 
because Dwyer addressed a blanket easement 
that authorized only a single pipeline, which 

 
843 Paul, 598 S.W.3d at 440. 
844 Id. 
845 Id. (citing Houston Pipe Line Co. v. Dwyer, 374 
S.W.2d 662, 665-66 (Tex. 1964)). 
846 Id. at 441. 
847 Id. at 440; see Dwyer, 374 S.W.2d at 665-66. 
848 Paul, 598 S.W.3d at 441. 
849 Id. 
850 Id. 
851 Id. 
852 Id. at 462. 

was different from the blanket pipeline 
easement authorizing multiple pipelines.848  
In Atmos’s view, an easement for multiple 
pipelines does not have a fixed location 
unless the instrument includes express 
language otherwise.849  Therefore, Atmos 
argued that the Easement Agreement granted 
the equivalent to “multiple floating 
easements.”850  Atmos countered Paul’s other 
points stating that there was no record an 
Atmos agent ever told Paul the easement was 
limited to fifty feet in width, nor did any 
agent have authorization to make such 
statements, and that neither Line X nor any 
other pipeline other than Line W and the new 
Line WD had ever been built or operated on 
Paul’s property.851 
 
Construing the Easement Agreement 
 Because the Easement Agreement 
was unambiguous, the Second Court of 
Appeals could construe the document as a 
matter of law.852  In construing a contract, 
including an easement agreement, the court 
must ascertain the parties’ intentions as 
expressed within the instrument, 
harmonizing all provisions so that none will 
be rendered meaningless.853  Further, Texas 
law places emphasis on the express terms of 
an easement when determining the use of the 
property.854  Any use outside of the specific 
purpose of the grant as determined under the 
express terms of the agreement is deemed an 
“unauthorized presence on the land.”855  
Thus, the court must inquire as to whether a 

853 Id. at 444 (citing Sw. Elec. Power Co. v. Lynch, 
595 S.W.3d 678, 686 & 689 (Tex. 2020); Marcus 
Cable Assocs., L.P. v. Krohn, 90 S.W.3d 697, 700-01 
(Tex. 2002); Coker v. Coker, 650 S.W.2d 391, 393 
(Tex. 1983); Boland v. Nat. Gas Pipeline Co. of Am., 
816 S.W.2d 843, 845 (Tex. App.—Fort Worth 1991, 
no writ)). 
854 Paul, 598 S.W.3d at 444-45 (citing Marcus Cable, 
90 S.W.3d at 701-02). 
855 Id. at 445 (citing Marcus Cable, 90 S.W.3d at 703). 
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proposed use is authorized under the terms of 
the grant.856  At the same time, Texas public 
policy strongly favors freedom of contract, 
which mandates that a court must respect and 
enforce the terms of a contract to which 
parties freely agreed and cannot change the 
terms of a contract to make it mean 
something different than originally 
intended.857 
 The issue on appeal required the 
appellate court to determine:  
 

1. Whether the Easement Agreement 
required all pipelines to be laid along 
the same corridor as the original Line 
W; and  

2. If not, whether the record 
conclusively established that Line 
WD unreasonably burdened Paul’s 
property.858   

 
The appellate court held that: 

 
1. The unambiguous Easement 

Agreement granted a multiple 
pipeline blanket easement that did not 
require all pipelines to be laid along 
the same corridor as the original Line 
W; and  

2. Paul did not conclusively establish 
that Line WD unreasonably burdened 
his property.859 

 

 
856 Id. (citing Marcus Cable, 90 S.W.3d at 703). 
857 Id. (citing Shields L.P. v. Bradberry, 526 S.W.3d 
471, 481 (Tex. 2017); Philadelphia Indem. Ins. Co. v. 
White, 490 S.W.3d 468, 471 (Tex. 2016); Rubinstein 
v. Lucchese, Inc., 497 S.W.3d 615, 625 (Tex. App.—
Fort Worth 2016, no pet.)). 
858 Id. at 446. 
859 Id. 
860 Paul, 598 S.W.3d at 446. 
861 Id. 

Issue No. 1: Did the Easement Agreement 
Require All Pipelines to Be Laid Along the 
Same Corridor As the Original Line W? 
 The appellate court stated it was 
undisputed that the express terms of the 
agreement authorized Atmos to build more 
than one pipeline; thus, Atmos’s use of the 
easement to install Line WD was for a 
purpose expressly granted by the Easement 
Agreement.860   

This case focused on where exactly 
the additional pipeline may be installed.861  
The appellate court held that, by its express 
terms, the Easement Agreement granted an 
expansible, or multiple pipeline, blanket 
easement across the entire 137-acre tract, 
granting Atmos the right to construct 
additional pipelines across the property 
without regard to the location where the 
original Line W was installed.862  Under 
Texas law, an “expansible” easement is “one 
which specifically grants to the easement 
holder  the authority to place additional 
easement improvements across the servient 
tract from time to time,”863 and a “blanket 
easement” is “[a]n easement without a metes 
and bounds description of its location on the 
property”864  and instead is “over an entire 
servient tract.”865 

In this case, the court found that the 
specific language of the grant lacked 
language of limitation to suggest that 
anything less a blanket easement was granted 
to lay multiple pipelines anywhere on the 
property; thus, the Easement Agreement 
granted an expansible blanket easement.866  

862 Id. 
863 Id. at 447 (quoting TEX. PRAC. GUIDE REAL ESTATE 
TRANS. § 15:80). 
864 Id. at 446 (quoting First Am. Title Ins. Co. of Tex. 
v. Willard, 949 S.W.2d 342, 344 n. 2 (Tex. App.—
Tyler 1997, writ den.) (op. on reh’g)). 
865 Id. (quoting TEX. PRAC. GUIDE REAL ESTATE 
TRANS. § 15:19). 
866 Paul, 598 S.W.3d at 447. 
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The Easement Agreement expressly covered 
all 137 acres of land without limitation, 
falling squarely within the definition of a 
blanket easement.867  Further, the Easement 
Agreement expressly provided for the 
construction of “pipe lines” and “more than 
one pipeline” at “any time” and allocated 
payment to the landowner for any additional 
pipeline laid on the property.868   

There was no language stipulating 
that the additional lines had to be constructed 
in a certain location, at a certain width, or 
running parallel or adjacent to the first line.869  
The court found that, under the plain 
language of the Easement Agreement, Paul’s 
predecessors in interest intended the grant to 
burden the entire 137-acre tract of land and 
allow for the grantee to lay an unlimited 
number of pipelines as it deemed reasonably 
necessary across the entire tract by expanding 
upon the servitude each time upon paying the 
Additional Pipeline Payment.870 

 
Issue No. 2: Did Line WD Unreasonably 
Burden Paul’s Property? 

The court next analyzed whether the 
grant under the easement unreasonably 
interfered with Paul’s property rights.871  The 
court noted that a multiple pipeline blanket 
easement did not grant Atmos the right to use 
Paul’s property however it deemed necessary 
without regard to whether it burdened Paul’s 
use of his land.872  Under Texas law, “[a] 
grant or reservation of an easement in general 

terms implies a grant of unlimited reasonable 
use such as is reasonably necessary and 
convenient and as little burdensome as 
possible to the servient owner.”873 

In the case at hand, the court found 
that Atmos was restrained by this rule of 
reasonable necessity when selecting the route 
for Line WD.874  The court dismissed Paul’s 
fear that Atmos would “spiderweb” his 
property with numerous pipelines and found 
that there was no actual threat of such by 
Atmos in this case.875  The court found that 
Texas law allowed Atmos the right to use as 
much of the servient estate as it reasonably 
demanded for the purposes authorized in the 
original 1960 grant, and that Paul had notice 
that his property was burdened by the 
Easement Agreement when he acquired it in 
2001.876  Accordingly, the court held Atmos 
had the right to lay additional pipelines 
anywhere on Paul’s property as it deemed 
reasonably necessary and burdened Paul’s 
interest as little as possible, and that such 
additional lines did not have to be along the 
same corridor as the original pipeline.877 

The court further found that Paul did 
not conclusively establish that the location of 
Line WD unreasonably interfered with his 
property rights.878  Rather, he simply testified 
that it was a burden without any 
explanation.879  Accordingly, the court found 
no proof that the route for Line WD was 
unreasonably burdensome.880

 

 
867 Id. (citing First Am. Title, 949 S.W.2d at 344 n.2). 
868 Id. 
869 Id. 
870 Id. (citing Phillips Petroleum Co. v. Lovell, 392 
S.W.2d 748, 749-51 (Tex. App.—Amarillo 1965)). 
871 Id. 
872 Paul, 598 S.W.3d at 447. 
873 Id. at 447-48 (quoting Coleman v. Foster, 514 
S.W.2d 899, 903 (Tex. 1974)). 

874 Id. at 448. 
875 Id. 
876 Id. 
877 Id. 
878 Paul, 598 S.W.3d at 467. 
879 Id. 
880 Id. at 467-68. 
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The Second Court of Appeals Rejected 
Paul’s Arguments 

Next, the court walked through each 
of Paul’s arguments in turn, discussing why 
each was unpersuasive.  The court rejected 
Paul’s interpretation of the Easement 
Agreement, finding that he misapplied the 
Dwyer holding, misconstrued the nature of 
easements, and too narrowly construed the 
Easement Agreement.881 
 
The Court Distinguished the Current Case 
from Dwyer 

First, the court found the case at hand 
was distinguished from Dwyer because 
Dwyer involved an easement grant for a 
single pipeline, whereas the Easement 
Agreement here clearly granted the right to 
lay multiple pipelines.882 
 
Paul Too Narrowly Construed the Easement 
Agreement 

Paul also argued that the language of 
the Easement Agreement did not explicitly 
state it allowed for multiple routes, so all 
additional pipelines must be along the same 
corridor.883  The court rejected this argument, 
finding that such language was not required 
when the grant otherwise clearly shows the 
intent to convey a multiple pipeline, 
expansible blanket easement.884  
Additionally, such an interpretation would 
disregard and strike down the clear language 
of the grant covering the entire 137-acre tract 

 
881 Id. at 449. 
882 Id. at 450 (citing Houston Pipe Line Co. v. Dwyer, 
374 S.W.2d 662, 663 (Tex. 1964)). 
883 Id. at 453. 
884 Paul, 598 S.W.3d at 453 (citing Moody v. Phillips 
Petroleum Co., 594 S.W.2d 189, 190-91 (Tex. Civ. 
App.—Amarillo 1980)). 
885 Id. at 454 (citing Phillips Petroleum Co. v. Lovell, 
392 S.W.2d 748, 750 (Tex. App.—Amarillo 1965)). 
886 Id. at 456. 
887 Id. (quoting Right of Way, BLACK’S LAW 
DICTIONARY (4th ed. 1968)). 

and authorizing the grantee to lay “pipe lines” 
and “more than one pipe line” “at any time” 
for the Additional Pipeline Payment.885 

Paul turned to the language of the 
Easement Agreement wherein the grantors 
conveyed “the right of way and easement” 
“over” and “through” the 137-acre tract to 
contend that only one path or route was 
granted.886  Relying on a 1968 version of 
Black’s Law Dictionary, Paul  claimed that 
the plain, ordinary meaning of “right-of-
way” and “easement” at the time of the grant 
were “a space of conventional width” for one 
or more lines887 and a “way” or “path,” 
respectively.888  Again, the court dismissed 
Paul’s argument, finding that Paul too 
narrowly construed the language of the 
Easement Agreement and ignored the 
broader definitions of the terms.889  The same 
version of Black’s Law Dictionary gave the 
broader definition of “right-of-way” to mean 
“a servitude… by virtue of which one has a 
right to pass… through the estate of 
another”890 and broadly defined “easement” 
as “[a] right in the owner of one parcel of 
land… to use the land of another for a special 
purpose not inconsistent with a general 
property in the owner.”891 

Additionally, the court found that 
Paul impermissibly gave the term “the” 
controlling effect while disregarding the 
additional plain language in the grant 
permitting multiple pipelines to cross “over” 
and “through” the entire 137-acre tract.892  

888 Id. (quoting Easement, BLACK’S LAW DICTIONARY 
(4th ed. 1968)). 
889 Id. at 456-57. 
890 Paul, 598 S.W.3d at 456 (quoting Right of Way, 
BLACK’S LAW DICTIONARY (4th ed. 1968)).  See id. for 
additional definitions of "right of way.” 
891 Id. at 456 (quoting Easement, BLACK’S LAW 
DICTIONARY (4th ed. 1968)).  See id. for additional 
definitions of “easement.” 
892 Id. at 457. 
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The court interpreted “the” to grant the right 
to construct pipelines rather than granting a 
singular path.893  Similarly, Paul argued 
“over” and “through” generally mean path, 
not a “spiderweb,” but the court found this to 
be a selective meaning and ignored the other 
definitions of “over,” which include “from 
one point to another across an intervening 
space,”894 and “through,” which also means 
“from one side to another.”895 

 
Paul Misconstrued the Nature of Blanket 
Easements 

Paul claimed that the court’s 
interpretation of the Easement Agreement 
rendered the reference to “ingress” and 
“egress” held by the grantee to be 
meaningless because such rights would be 
“completely unnecessary and meaningless” if 
the “right-of-way” and “easement” were the 
“entire 137 acres.”896  The court found this 
argument to mistakenly deem a “blanket 
easement” to mean an easement that grants 
unrestricted use of the entire land.897  Rather, 
the court explained that a blanket easement 
affords the flexibility to select a route for the 
pipeline, and once the pipeline is selected, the 
location of the easement as it pertains to that 
specific line is fixed, and the grantee has a 
vested interest in the rest of the land to use it 
for particular purposes authorized by the 
grant.898  Accordingly, the Easement 
Agreement granted the incidental right of 
ingress and egress so the grantee could reach 
any installed lines.899 

Paul next contended the amount of 
compensation in the Easement Agreement, 

 
893 Id. 
894 Id. (quoting Over, WEBSTER’S THIRD NEW INT’L 
DICTIONARY (2002)). 
895 Id. (quoting Through, WEBSTER’S THIRD NEW 
INT’L DICTIONARY (2002)). 
896 Paul, 598 S.W.3d at 458. 
897 Id. 
898 Id. (citing Marcus Cable Assocs., L.P. v. Krohn, 90 
S.W.3d 697, 700 (Tex. 2002)). 

being only $90, supported his interpretation 
that the agreement provided for a single 
corridor because it would not follow that the 
parties intended to burden their entire 
property for so little.900  Paul also called the 
Additional Pipeline Payment a “pittance” and 
argued that it did not evidence an intent to 
give the grantee the right to effectively take 
the entire tract.901  The court rejected this 
argument, finding that the $90 was paid in 
consideration for an easement vesting it with 
an interest in the 137 acres and installation of 
the first pipeline, after which, Atmos must 
pay the Additional Pipeline Payment.902  By 
calling the Additional Pipeline Payment a 
“pittance,” the court found that it would have 
to essentially ignore the language of the 
instrument, which it refused to do.903   

The court also found that Atmos was 
not effectively taking the entire tract by 
calling it a blanket easement, but rather 
Atmos had the right to determine a 
reasonable route for additional lines.904  
Atmos’s interest was still nonpossessory, and 
Atmos still had the obligation to act 
reasonably and to impose as little burden as 
possible upon Paul’s property rights if he 
installed an additional pipeline.905 

Paul argued that the Easement 
Agreement’s requirement for Atmos to pay 
damages to crops and fences meant the 
easement only went through the back 
farmland where it would only impact crops 
and fences.906  The court found this argument 

899 Id. 
900 Id. at 459 (citing Houston Pipe Line Co. v. Dwyer, 
374 S.W.2d 662, 665-66 (Tex. 1964)). 
901 Id. 
902 Paul, 598 S.W.3d at 459. 
903 Id. 
904 Id. 
905 Id. 
906 Id. at 460. 
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to be illogical, taking the provision out of 
context, and unsupported by any case law.907 
 
Because the Easement Agreement Was 
Unambiguous, Extrinsic Evidence Could 
Not Be Considered 

The court also rejected Paul’s reliance 
on the Atmos agent supposedly stating the 
easement was fifty feet wide and Atmos 
placing Line X just ten feet from Line W to 
support his interpretation of the Easement 
Agreement.908  The court found the Easement 
Agreement to be unambiguous, so it could 
not consider extrinsic evidence to create 
ambiguity in the document or rewrite the 
agreement to say something different than 
what the document actually said.909 

 

The Court Upheld Longstanding Precedent 
Lastly, the court dismissed Paul’s 

argument that reading the agreement as a 
multiple pipeline blanket easement would 
allow Atmos to “spiderweb” and 
unreasonably burden his property, finding 
that the court’s interpretation of the Easement 
Agreement was guided by longstanding 
precedent governing multiple pipeline 
blanket easements, and that to rule otherwise 
would be contrary to the status of the law.910 
For the above reasons, the court found that 
the Easement Agreement did not require Line 
WD to be laid in the same corridor as Line W 
and that Paul did not conclusively establish 
that the location of Line WD would 
unreasonably burden his property rights.911

 
 

 
907 Id. 
908 Paul, 598 S.W.3d. at 462-64. 
909 Id. at 463-64. 

910 Id. at 465-66. 
911 Id. at 468. 
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